
IN THE HIGH COURT OF AUSTRALIA

MELBOURNE OFFICE OF THE REGISTRY


No. M
 77
of 2005

BETWEEN: 
HILDA ZHANG

Applicant

and
THE ROYAL AUSTRALIAN CHEMICAL INSTITUTE INC. 






Respondent

APPLICATION FOR SPECIAL LEAVE TO APPEAL

1.
The applicant applies for special leave to appeal from the whole of the judgement of an Honourable Full Court of the Federal Court (“the Full Court”), the Honourable Justice Spender, the Honourable Justice Kenny and the Honourable Justice Lander, given on 3rd June 2005. (VID 1607)

Grounds


2.
The applicant’s appeal grounds are:

Questions of law

a.
Did the Honourable Full Court err in law in holding that costs could be ordered against the applicant without actually hearing the matter under s 170CS(1) of the Workplace Relations Act 1996 (the “WR Act”), which is: “Subject to this section, a party to a proceeding under section 170CP must not be ordered to pay costs incurred by any other party to the proceeding unless the court hearing the matter is satisfied that the first-mentioned party……”(Emphasis added) (para 59) 
b.
Did the Full Court err in law in holding, to the effect, that the applicant’s actions, which were complaining the respondent unlawful activities and instructions (falsifying accounting report and GST report) to the respondent, to outsider authorities (the auditor, the Victorian Employer’s Chamber of Commerce and Industrial,    
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the WorkCover, the Unions and the Australian Taxation Office, to the Australian Industrial Relations Commission (“the AIRC”) and to the Federal Court, are “hopeless” and “unreasonable”? (paras 55 to 59)

c. Did the Full Court err in law in holding, to the effect, that the applicant’s actions caused by the AIRC’s assessment, which is “the need to hear evidentiary material” by the Federal Court, were “hopeless” and “unreasonable”? (paras 55 to 59)

d. Did the Full Court err in law in holding, to the effect, that the AIRC’s assessment, which was: 

“Based on the conflict of the factual situation and the need to hear evidentiary material the Commission is unable to issue an opinion.” (Emphasis added),
was “hopeless” and “unreasonable”? (paras 55 to 59)

e.
Did the Full Court err in law in holding, to the effect, that, despite the applicant had complained to five outside authorities (as listed in question b above) before she was terminated and that was common ground among the Honourable Primary Judge and the parties, the applicant’s actions were “hopeless” and “unreasonable” after a Full Court of the Federal Court handed down its decision in He, in the matter of an application for Writs of Mandamus and Certiorari or Constitutional Relief against Lewin [2004] FCAFC 161 (“He”), in which the Full Court stated: “The ground [of s 170CK(2)(e) of the WR Act] would not be established by the making of complaints directly to the employer alone” and “The Court’s attention was not directed to any evidence that Mr He made any complaint to any external authority at any time prior to the termination of his employment” (He at 44 and 45)? (paras 52 to 55)  

Denials of natural justice

f.
Was the applicant denied natural justice by virtue of the fact that the Full Court ignored the questions of law of the applicant’s Notice of Appeal, which are set out below: 

“2.2
Did the Honourable Justice Finkelstein err in law in holding that the applicant did not complain to outside authorities while the respondent did not contend:

(1) the applicant had complained the respondent’s unlawful instructions and activities to the auditor, and

(2) the applicant had filed a statement to the Workcover accompanied with two forms, one of which is Incident Notification Form under Occupational Health and Safety Regulations 1997, and 

(3) the applicant had informed both the ACTU (Australian Council of Trade Union) and ATO (Australian Taxation Office) the respondent’s unlawful instructions and activities, and

(4) the respondent had known that the applicant had complained to the auditor, and the ACTU and ATO, and

(5) the VECCI (Victorian Employers’ Chamber of Commerce and Industry) held a meeting with the respondent, the applicant’s union representative and the applicant, and in the meeting the applicant had complained to the VECCI the respondent’s unlawful instructions and activities? (paras 3 and 8)”

“2.3
Was the applicant denied natural justice by virtue of the fact that in His Honour’s decision the Honourable Justice Finkelstein ignored that five outside authorities had been informed and had took actions in relation to the applicant’s complaints, which were that the respondent gave the applicant unlawful instructions, coerced her to conduct unlawful activities and threatened to terminate her employment when she refused the respondent’s unlawful instructions?”  

Orders sought

3. 
The applicant seeks following orders:

a.
The applicant’s application of leave to appeal be allowed.

b. 
The order of the Honourable Full Court of 3rd June 2005 be set aside.

c.
The applicant’s appeal be allowed.

d.
The Honourable Justice Finkelstein’s order of 3rd December 2004 be set aside.

e.
The respondent pay to the applicant the cost of the appeal proceedings. 

f.
Any other or further orders as this Honourable High Court considers fit.

Dated the 

day of
July 2005.












Hilda Zhang

To: 
The Respondents’ solicitor: Gary Katz, Gary Katz & Associates, 

TAKE NOTICE: Before taking any step in the proceedings you must, within 14 DAYS after service of this application, enter an appearance in the office of the Registry in which the application is filed, and serve a copy on the applicant. 

THE APPLICANT’S ADDRESS FOR SERVICE IS: c/- Daming He, 
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