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Topic 1 - Introduction to International Criminal 

Justice 

Introduction to Key Terminology 

1. Genocide: This is a very specific international crime (probably the most serious there is), but is 

often rather loosely used to mean any situation of mass violations of human rights. We will see 

that its legal definition involves the commission of certain defined acts, with intent, which leads 

to the destruction of particular types of groups - ‘acts committed with intent to destroy in whole 

or in part, a national, racial or religious group’. (see Topic 6) 

2. Mass killings: These are ‘killing members of a group without the intention to eliminate the 

whole group or killing large numbers of people without a precise definition of group 

membership’. 

3. Holocaust: This derives from the Hellenic word ‘Olokautoma’, and means the ‘burning of 

everything’. Since World War II the word has been equated to the killing of approximately 6 

million Jews in WWII by the Nazi regime and their allies. (see Topic 2) 

4. Administrative massacre: Sometimes used in the literature to describe a variety of situations, 

which have in common the state systematically engaging or authorising its apparatus in order to 

achieve one of the above (or similar) aims. 

5. Transitional justice: This phrase is now commonly used to depict how nations in ‘transition’ – 

ones that are moving from a system of tyranny and abuse of human rights to a more rule of law, 

human rights and perhaps democratically based system of government - come to terms with 

their past. 

The History and Basic Concepts of Individual International Criminal 

Responsibility 

Historically, at the national level, where one acted with the authority of the state there was an 

understanding that you would be immune from prosecution. At the international level, traditionally 

international law only governed the relationship between states and there was generally no notion 

of either individual rights against the state or of individual responsibility. 

However, there were two semi-exceptions to this. One was the concept of state responsibility for 

injuries to ‘aliens’ ie. people from other states who were abused (or their property was taken 

away/unfairly reduced in value) in their new state. The second was where the ‘laws and customs of 

war’ were violated.  

Neither led to individual international criminal responsibility.  

In the first case the injured individual’s state could take up an international claim against the 

violating state. This in no way involved any issue of criminal liability, as the only remedy was that the 

violating state could be civilly liable to the injured state.  

In respect of the second case, while many states had elaborate domestic codes against the 
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commission of war crimes, and had prosecuted individuals in their domestic courts for such 

violations, this remained responsibility under domestic law, not international law. 

 

The international position changed with the conclusion of WWII, and the International Military 

Tribunal of Nuremburg that was set up to try Nazi war criminals. 

The IMT, and more specifically, its Charter, led to three things. First, it paved the way for the review 

and consolidation of previous laws of war, leading to the 1949 Geneva Conventions and the 

advancement of the whole body of law known as international humanitarian law. Secondly, it 

provided a springboard for the development of the law concerning international human rights. 

Thirdly, it began the process of developing a body of international law now known as international 

criminal law. 

Since the IMT charter, there have been a number of other key international agreements in the area 

of international criminal responsibility. These include: 

• The Charter of the Tokyo Tribunal, which created the International Military Tribunal for the 

Far East. 

• Control Council Law No. 10, which was later used by the Allies as the legal basis for it to carry 

out trials of accused persons who were below the level of defendants at the IMT. The 

Americans conducted 12 important criminal trials at Nuremberg. These trials were 

interesting and covered many significant legal issues. Many defendants were major players 

in Nazi society, including doctors, lawyers, camp supervisors, industrialists and others. These 

trials did not, however, receive nearly the same coverage as the IMT. (see Topic 4) 

• The International Law Commission’s draft 1954 and 1996 Codes of Offences against the 

Peace and Security of Mankind. They were drafts only and have been superseded by the 

Statute of the ICC. 

• The 1993 Statute of the International Criminal Tribunal for the former Yugoslavia (the 

‘ICTY’). (see Topic 7) 

• The 1994 Statute of the International Criminal Tribunal for Rwanda (the ‘ICTR’) – This is very 

similar to the ICTY. 

• The 1998 Rome Statute for an International Criminal Court (the ‘Rome Statute’ or ‘ICC 

Statute’). 

International Criminal Responsibility for Groups and Organisations 

While international criminal responsibility for individuals has now become an accepted part of 

international law, group responsibility is still fraught with trouble. 

The IMT Charter allowed the IMT to declare organisations criminal. 

In the indictment of the Nuremberg defendants, seven organisations were claimed by the 

prosecution to have been criminal – The Leadership Corps of the Nazi Party, the Gestapo, the Reich 

Cabinet, the ‘SD’, the ‘SS’, the ‘SA’ and the General Staff and High Command of the German Armed 
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Forces. In the final judgment of the IMT only 4 of the 7 were declared criminal, but even for these 

the IMT provided some qualifications. 

It seems that the IMT took a very cautious approach to declaring organisations illegal. It is likely they 

felt that the implications would be far wider and possibly more damaging then they would every 

experience when finding individual responsibility. The Tribunal was concerned that people could be 

convicted simply for being a member of a ‘criminal’ organisation, which runs counter to basic 

notions of criminal responsibility, such as the need to prove the defendant had a guilty mind in cases 

of serious offences. 

More recent international criminal law has generally not continued with the practice of the IMT in 

this regard. 

The whole exercise of declaring organisations ‘criminal’ was so fraught with difficulties that it has 

never been used in any international criminal trial since.  

‘International criminal law, to the extent it has developed to cover violations of human rights, has 

centered on individual culpability, on the theory that personal accountability and punishment will 

serve as the best deterrent’. TB p17 

Though interesting questions remain considering the rise of ‘international terrorist organisations’. 

The Traditional Bases for International Criminal Jurisdiction 

In the past, and probably for the foreseeable future, the enforcement of international criminal law 

has and will take place primarily through domestic courts.  

Few international criminal courts have ever been established. For example, the IMT and Tokyo 

Tribunal were only ‘one-off’ courts. The ICTY and ICTR are limited in the geographical scope of the 

crimes they cover, and the time frame in the case of the ICTR; and the ICC has not yet conducted any 

actual trials. Additionally, the ICC will operate under the key principle that it is complimentary, and 

thus is subordinate to domestic courts (see Topic 10). 

The international community has also recently established some ‘hybrid’ courts (such as in Sierra 

Leone, East Timor, and as at the time of writing, to be established in Cambodia) that utilize 

international law principles and allow some international judges and prosecutors to form part of the 

court’s personnel, but trials still largely take place in domestic courts (see Topic 9). 

In order for a domestic court to try an international crime, it initially must be assumed that the 

alleged perpetrator is physically within the state and thus the authorities are able to bring him or her 

to their criminal court (though this is not always the case – the power of domestic courts is able to 

be altered by domestic governments). The alleged acts committed also needs to be considered a 

crime within the court’s jurisdiction – the definition of the crime may, or may not be the same as the 

definition of the crime under international law. 

Modern IL suggests that in order to comply with IL, domestic courts can only validly prosecute a 

person where they can show that at least one of the five bases for international criminal jurisdiction 

is present. 

Otherwise, the court is said to lack jurisdiction (at least according to IL), and assuming the domestic 

system allows it to do so, the court will be obliged to dismiss the charges against the accused. 
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These five bases are: TB p161-162 

 The territory principle – a state has the right to prescribe and apply its law over acts within 

its territorial boundaries. This has been expanded over time and allows for jurisdiction over 

events which only the immediate effect or a constituent part was committed. 

 The nationality principle – where a state exercises jurisdiction over an offender who is one 

of its nationals, regardless of the situs of the conduct. 

 The protective principle – where jurisdiction is exercised over extraterritorial conduct that 

would have an actual or potentially harmful effect on important interests of the state, 

generally related to national security or some important government function. 

 The passive personality principle – where the victim of an offense is a national of the state 

seeking to exercise jurisdiction (though this is controversial). 

 The universality principle – a state may exercise jurisdiction over perpetrators of certain 

offences considered heinous or harmful to mankind, regardless of any nexus the state may 

have with the offence, the offender or the victim. 

Note that ships and planes that are registered in a state, no matter where they are in the world, also 

form part of that state’s Territory for jurisdictional purposes. Also, the ‘Territorial Sea’ of a state (a 

strip of the sea that is contiguous with the coastline, and generally extends under modern IL to 12 

nautical miles out to sea from the coastline) also forms part of that state’s Territory. 

Alternatives for States who wish to Prosecute Someone who is not 

within their Jurisdiction 

An all too frequent situation is where a former leader, who was responsible for atrocities that 

amounted to international crimes, flees to another state following their overthrow, or where they 

were otherwise forced to relinquish power. 

In such cases, there are three options – to go ahead with a trial in the absence of the defendant, to 

extradite the defendant, or to physically abduct or kidnap the defendant and bring them to your 

own state. 

Trials in absentia 

Such a trial is very uncommon, and in fact is foreign to common law jurisdictions. However, in civil 

law systems it is used, and one defendant at the IMT was tried in absentia – Hitler’s right hand man 

– Martin Bormann, who was sentenced to death. 

Extradition and Abduction 

Extradition can be defined as: 

The process whereby, under treaty or upon the basis of reciprocity, one state surrenders to another 

state at its request a person accused or convicted of a criminal offence against the laws of the 

requestion state, such requesting state having jurisdiction. 

There are several considerations for an extradition: 
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 double criminality (the crimes for which the extradition request is made must be crimes 

under the laws of both states),  

 the Rule of Speciality (can only try the person for the crimes listed in the extradition request) 

 the ‘political offences’ exception 

 human rights considerations may block extradition – for example, if the requesting state’s 

criminal justice system violates human rights according to the laws of the requested state 

(such as where the death penalty may be a possible punishment). 

 extradition may be blocked where there are concerns about the health and other 

compassionate circumstances of the alleged perpetrator. 

Case Study: the Eichmann Trial in Israel 

Eichmann was the head of the Gestapo department in Berlin responsible for the ‘final solution of the 

Jewish problem’ that lead to the Holocaust. 

While there were some differences between the Israeli and IL definitions of crimes against humanity, 

genocide and war crimes, none were particularly major. The biggest was that genocide was defined 

to only be against Jews, not the other groups which were victims of the holocaust. 

It was important politically for Israel to be seen to be upholding IL, and thus for the trial to meet, and 

to be seen to meet, international standards. Thus the court spent some time analysing the IL validity 

of the legislation, and seeking to justify its jurisdiction. They found this jurisdiction under the 

principle of universality – all three sets of crimes Eichmann was accused of were clearly international 

crimes that attract universal jurisdiction under IL. Practically all commentators agreed that this was a 

sufficient and adequate basis for the trial under IL. 

The court also felt that the protective and passive personality grounds applied – though this was 

more controversial. The District Court argued that there was such a strong connection between the 

millions of murdered Jews and the future state of Israel that there was a sufficient linking point 

between the crimes and the threatening of the future existence of Israel (the ‘protective’ principle). 

This amounted to the murdered Jews almost having a ‘quasi- nationality’ of the future Jewish state 

(even though it was not yet in existence), and thus there was jurisdiction due to the ‘passive 

personality’ principle. 

Given the grounds under universality, this discussion was more obiter than anything else. However, 

it did have political purpose, in trying to advance the idea that Israel represented all Jews worldwide 

(a strong view of Israeli politics during the cold war). 

The court basically ignored any objections based upon the manner in which the defendant came 

before the court (ie. His abduction), using the line of precents that conforms with the USA view of 

this issue. In reality, the fact that Argentina and Israel had come to an agreement over the matter 

(Israel apologised and Argentina accepted this and agreed with the trial) took much of the heat away 

from the issue. 
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The early extension of international criminal jurisdiction - the 

international crime of piracy 

Piracy has such a long history and was one of the first international crimes, though is not as ‘big 

ticket’ as crimes such as war crimes, genocide and crimes against humanity, and unlike these crimes, 

modern international criminal courts do not include this crime within their jurisdiction. 

The rationale for making piracy an international crime was that ‘pirates … are enemies of all men 

(sic), and *by their actions+ have placed themselves outside the protection of their national State’. By 

losing this protection, the pirate becomes an international outlaw, ‘whom any nation may in the 

interest of all capture and punish.’  

The more practical reasons were that it became difficult due to the nature of the way pirates 

operated (in the high seas, with a great deal of mobility) for the state whose ship was attacked and 

robbed to bring the pirate to justice. Therefore a rule that any state could try a pirate was an 

important aspect of international cooperation between states, and one way of deterring piracy. 

There was also the issue that the ‘high seas’ did not belong to any one nation state, so that no one 

could claim territorial jurisdiction over it. 

The traditional forms of piracy, ie. ships being held up and robbed, is still a problem in some parts of 

the world. Even more importantly, piracy has been extended to aircraft, and thus is of greater 

contemporary relevance, although various Treaties concerning preventing and cooperating in 

respect of hijacking have largely taken over the field. By and large, piracy is no longer the major 

concern it once was. 
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Topic 2 – The Nazi Regime 
The Nazi Party had decided since its violent and unsuccessful grab for power in 1923 that it would 

play along with the democratic rules even though it fundamentally disagreed with the very principle 

of democracy. The Nazis experienced many frustrating years in the wilderness, where its political 

fortunes went up and down during times of much political, economic and social instability. However, 

by late 1932 Hitler had enough votes, when taken together with various Right wing parties, to gain 

the ascendancy in the bargaining over who would form government. After some political intrigue, 

Hitler was appointed to become Chancellor of Germany on the 30 January 1933. The fact remains, 

however, that the Nazi party never achieved a vote of more than 37% at any free election. 

Hitler’s main concern in his first years in power was to eliminate all his political opposition. The 

German parliament was burned down in suspicious circumstances on 27 February 1933, less than 

one month after Hitler coming to power. The Nazis blamed it on the Communists, and then used this 

as an excuse for a further wave of political repression. The Constitution, which contained many 

guarantees of civil liberties, was suspended, and on the 23 March 1933 the Nazis were able to pass 

the ‘Enabling Act’ which removed all law-making authority from the parliament. The state reverted 

to laws being issued in almost a classic revolutionary manner – by means of decrees by Hitler or his 

inner circle. Hitler’s anti-Semitic policies, although important from a propaganda perspective that 

helped win many votes for the Nazis, was not the main priority in the early years. For example, the 

first concentration camp at Dachau opened on 23 March 1933, but of its 25,000 inmates only about 

10% were Jewish, mostly all were political opponents of the regime. 

However, two related anti-Jewish measures were acted upon, the first being an anti-Jewish 

economic boycott and the second being the exclusion of Jews from the public service. 

The History and Status of the International Crime of Torture under 

IL 

The Nazi regime practiced physical and extreme psychological torture extensively throughout their 

reign for a variety of purposes, including humiliation and as a means of proving their superiority. 

In fact, as torture unfortunately is still so widespread in the world it is also the international crime 

that is probably the most widely committed. 

Torture is ‘usually’ part of state-controlled machinery used to suppress dissent and is often an 

integral part of the government’s security strategy. However, even where non-state actors commit 

torture, governments are implicated when they do not investigate or take action in respect of the 

torture allegations. 

Torture is banned by international customary law - it is also explicitly banned by some international 

agreements (such as the Geneva Conventions which ban it during times of war). 

 Filartiga v Pena-Irala (1980) 
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The Convention against Torture and other cruel, inhuman or 

degrading treatment or punishment 

The opinion in Filartiga has been reinforced by the agreement of the world to the 1984 Convention 

against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (‘CAT’).  

In fact, because of the widespread ratification of CAT (144 state parties as at 20 March 2007), it is 

commonly accepted that not only is the prohibition against torture part of customary IL, it is now 

also a rule of jus cogens (making it a fundamental norm of IL that is of a higher status from ordinary 

rules of customary IL. Such rules are considered peremptory rules of IL and cannot be derogated 

from, and any clause in a Treaty that purports to do so will be void). 

The main part of the convention itself can be found within the text. TB p364 

State Parties ‘shall take effective legislative, administrative, judicial or other measures to prevent 

acts of torture’. Article 2, CAT 

State parties must abide by are a duty not to extradite, expel or return a person to another state 

where they may face torture. Article 3, CAT 

Signatories are required to make torture a crime. Article 4, CAT 

State parties must either prosecute an alleged torturer found within its jurisdiction or extradite 

them.  Article 7, CAT 

This indicates that the commission of torture under CAT is an example of mandatory international 

criminal jurisdiction. 

There is also a duty to assist other states to the fullest extent possible in their investigation and 

prosecution of torturers. Article 9, CAT 

And states are required to set up educational means to help prevent torture. Article 10, CAT 

There is also a duty to review interrogation and detention rules. Article 11, CAT 

And to investigate allegations. Article 12, CAT 

And provide victims of torture with rights to complain and to compensation. Article 13 & 14, CAT 

Finally, states must ensure that statements made under torture cannot be used as evidence in any 

proceedings. Article 15, CAT 

Some states have tried to argue that there is an exception to the prohibition on torture under this 

convention by arguing necessity (see Topic 4). 

In respect of other acts which are cruel, inhuman or degrading, states must prevent such acts, and 

provide victims with a right to complain and to promptly and impartially investigate any complaint, 

but there is no requirement to criminalise these acts or provide victims with rights to compensation. 

 Article 16, CAT 
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How is Torture defined under IL? 

Torture as found in Article 7 of the International Covenant on Civil and Political Rights 

(the ‘ICCPR’) 

Prior to CAT coming into force, the ICCPR in article 7 was the only international Convention that 

specifically outlawed torture (together with ‘cruel, inhuman or degrading treatment or 

punishment’). As there are states that have ratified the ICCPR, and not CAT, the definition of torture 

in the ICCPR is of continuing relevance, but it is also important as evidence of customary IL. 

Also, where a state has not ratified CAT customary IL only prescribes permissive international 

criminal jurisdiction, and thus it may choose to make torture a crime within their criminal 

jurisdiction, but does not have to do so. 

Such prohibited acts have been found to include: 

 Forcing a person to stand for 35 hours with minor interruptions, binding wrists causing pain, 

keeping eyes bandaged to so to blind the person, being forced to sit blindfolded for days on 

end, only being allowed to bath every 10 to 15 days. De Bouton v Uraguay 

 Beatings, prodding with an electric prod, stringing up the victim. Gilboa v Uruguay 

 Being forced to remain naked before guards, promises or threats of further acts of cruelty. 

 Gilboa v Uruguay 

However, the HRC has failed to define and delineate between torture and the other terms used in 

article 7, and this has made the protections under the ICCPR rather weak. 

The conditions of detention can violate article 7. However, because there are a number of concepts 

in article 7, only one of which is torture, one cannot categorically say that the HRC has stated that 

conditions of detention in themselves may amount to torture. 

‘Torture’ as found in Article 3 of the 1950 European Convention for the Protection of 

Human Rights and Fundamental Freedoms (the ‘European Convention’) 

Although the European Convention is a regional Treaty, its interpretation is still influential under IL.  

The terms of article 3 of the European Convention are similar to article 7 of the ICCPR (except the 

word ‘cruel’ is missing from the European Convention). 

The European court has been willing to adopt a far harsher view of what amounts to torture than 

the HRC has, despite the similarity between the Articles. 

Torture as defined in Article 1 of the CAT 

Article 1 of CAT represents the most detailed international attempt to define torture, although 

admittedly it is difficult to provide a definition which can clarify in all situations whether certain 

treatment amounts to torture or not. 

1. Any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a 

person for such purposes as obtaining from him or a third person information or a confession, 

punishing him for an act he or a third person has committed or is suspected of having committed, or 
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intimidating or coercing him or a third person, or for any reason based on discrimination of any kind, 

when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence 

of a public official or other person acting in an official capacity. It does not include pain or suffering 

arising only from, inherent in or incidental to lawful sanctions. 

 Article 1, CAT 

The actions of the torturer must amount to ‘severe pain or suffering’, and there must be an intention 

for the person to inflict this. Article 1, CAT 

Torture can be mental as well as physical, but it must still amount to severe pain or suffering. 

 Article 1, CAT 

It must be done at the instigation of, or with the consent or acquiescence of, a public official or 

another person acting in an official capacity. Article 1, CAT 

Torture as part of the Definition of ‘Crimes against Humanity’ in Article 7 of the ICC 

Statute 

A much shorter definition of ‘torture’ (compared to article 1 of CAT) is found as part of the definition 

of ‘crimes against humanity’ in the ICC Statute. Article 7, ICC Statute, TB p377 

 This definition, however, must be read with caution because the overall key requirements of ‘crimes 

against humanity’ must also be satisfied in any given situation. (see Topic 4) 

The Holocaust 

The stages of the Holocaust are most commonly described as emigration (1933-1939), 

concentration (1939-1941) and extermination (1941-end of the war). 

From the appointment of Hitler as Chancellor to the outbreak of WWII in 1939 the emigration of 

German Jews from the Reich was strongly encouraged by means of boycotts, discriminatory policies 

and practices, ostracism and property confiscations. One of the most crucial steps a state must take 

if they are to persecute a minority group is to first define which people form part of this minority. It 

took some time before the Nazi authorities could come up with an agreed definition of who was a 

‘Jew’. This legislation became known as the ‘Nuremberg laws’; and is one of the most infamous 

pieces of legislation ever enacted. 

Being declared a ‘Reich Citizen’ under the Nuremberg laws meant you enjoyed the protection of the 

state (even though all civil liberties had been abolished!), but you also had certain obligations 

towards it. The criteria appeared to be both that you are of German or related blood and your 

conduct showed that you were ‘willingly and fit faithfully to serve the German people and Reich’. 

These criteria seemed highly subjective, virtually enabling the state to arbitrarily grant or not grant 

citizenship status. 

A Jew was a person who had at least 3 Jewish grandparents who were ‘full Jews by race’. 

Note also that a ‘first degree’ Mischling was someone who descended from two Jewish grandparents 

and fulfilled one of the four criteria found in section 5 (2). Furthermore, the legislation went on to 

also define a person with one Jewish grandparent (who could not be a public servant) as a ‘second 

degree’ Mischling. Mischlings did not enjoy the same rights as full Reich citizens and were 



International Criminal Justice – S2/2007  16/83 

 16/83 

discriminated against (with first degree ones being treated worse than second degree ones7), but in 

general were not ultimately targeted for extermination as were full Jews. 

It seems that the Nazi’s were more interested in defining ‘Jews’ by racial lines then by religious ones. 

This is supported by the reported cases of Aryan looking Jews being able to avoid Nazi authorities by 

grace of their appearance. 

In order to preserve the ‘purity’ of the German race, laws also were enacted to prevent relationships 

between Aryans and non-Aryans. Section 5, Nuremburg Laws 

The Intentionalist verses Functionalist Analysis Debate and the 

‘Common Plan or Conspiracy’ Charge at Nuremberg 

One very interesting debate that has taken place amongst Holocaust historians concerns the 

intentionalist versus functionalist analysis. As this debate had considerable impact on the manner in 

which the charges at the Nuremberg IMT were framed by the prosecution. 

The intentionalist analysis asserts that the all encompassing goal of Nazi policies from a very early 

stage was the murder of the Jews. It is argued that Hitler held this goal from very early in his career, 

all his energies were focused on this goal, and thus he played an absolutely vital role in initiating and 

continuing through with the Holocaust. This was evidenced by his autobiography Mein Kampf and 

the high degree of consistency and persistence in the carrying out of the policy. 

The functionalist position argues that the Nazi regime was not at all oneminded, but rather was 

often disorganised, uncoordinated, and made policies on the run as events occurred. It also 

disagrees with the intentionalists position that lays the blame solely on Hitler for the Holocaust. 

Competing power groups tried to curry favour with Hitler, and thus the Holocaust really came about 

by a cumulative radicalisation of policies, rather than any set plan. 

It is generally accepted now by most historians and other academics that there are flaws with both 

analyses, and the truth lies somewhere in between. However, it is also fair to say that the view of 

the Holocaust in the early years favoured the intentionalist perspective. Over time, as we have 

developed greater knowledge of the Nazi regime and how it operated, more commentators have 

tended to agree with the functionalist analysis, although neither provides a full explanation. 

Extensions of Criminal Responsibility: Forms of Complicity and 

Command Responsibility 

Complicity and Attempt 

The issue of conspiracy is part of a broader question of when it is possible to prosecute individuals 

who may not have physically or actually carried out the alleged crime(s)? Two major concepts come 

to mind here – complicity (of which conspiracy is a part) and the very important area of command 

responsibility. 

Under the ICTY, for the prosecution to show complicity in a crime, the prosecution must show that 

the accused’s participation ‘directly and substantially affected the commission of the offence 
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through supporting the actual commission before, during, or after the incident’. The prosecution 

must also show that the accused had knowledge of the underlying act. Tadic Judgement 

Under the ICC Statute, someone can be convicted of a conspiracy to commit one of the crimes within 

the jurisdiction of the ICC when there is a ‘common purpose’ and the contribution of the accused to 

the crime must be intentional and either be made with the aim of furthering the criminal activity or 

purpose or be made in the knowledge of the intention of the group to commit the crime. 

 Article 25(d), ICC Statute 

For a person to be convicted for a attempted crime, The main requirement for an attempt is that the 

accused has taken a substantial step towards the commission of the crime. Article 25(f), ICC Statute 

Command Responsibility 

This doctrine expands the liability of a commander or other superior for acts of subordinates beyond 

those covered by the notion of accomplice liability – that is situations where he orders or assists the 

commission of the act to situations where the superior plays a more passive role by failing to 

prevent certain actions of subordinates. 

In general, it applies when the commander knew or should have known that the subordinate 

committed, or was about to commit the acts, and the commander did not take necessary or 

reasonable measures to prevent the acts or punish the subordinate. Yamashita’s Case 

Keep in mind that the superior need not be a military superior. However, different rules apply to 

non-military superiors under the ICC Statute (below). 

In addition to other grounds of criminal responsibility under this Statute for crimes within the 

jurisdiction of the Court: 

(a) A military commander or person effectively acting as a military commander shall be 

criminally responsible for crimes within the jurisdiction of the Court committed by 

forces under his or her effective command and control, or effective authority and 

control as the case may be, as a result of his or her failure to exercise control properly 

over such forces, where: 

(i) That military commander or person either knew or, owing to the 

circumstances at the time, should have known that the forces were 

committing or about to commit such crimes; and 

(ii) That military commander or person failed to take all necessary and 

reasonable measures within his or her power to prevent or repress their 

commission or to submit the matter to the competent authorities for 

investigation and prosecution. 

(b) With respect to superior and subordinate relationships not described in paragraph (a), 

a superior shall be criminally responsible for crimes within the jurisdiction of the Court 

committed by subordinates under his or her effective authority and control, as a result 

of his or her failure to exercise control properly over such subordinates, where: 

(i) The superior either knew, or consciously disregarded information which 

clearly indicated, that the subordinates were committing or about to 

commit such crimes; 
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(ii) The crimes concerned activities that were within the effective responsibility 

and control of the superior; and 

(iii) The superior failed to take all necessary and reasonable measures within his 

or her power to prevent or repress their commission or to submit the 

matter to the competent authorities for investigation and prosecution. 

 Article 28, ICC Statute 

The Other Victims of the Nazi Regime – Gypsies, Gays/Lesbians, 

People with Disabilities, Other ‘Non-Aryan’ Races 

Gypsies 

Nazi policies towards the Gypsies came closest to the experience of Jews during the Third Reich. 

Gypsies generally regarded their treatment, which included the murder of between 200,000 and half 

a million people, as also constituting a holocaust. In fact, Gypsies have their own terminology for 

their holocaust, the Porrajmos. 

Gypsies were in reality ‘Aryans’ according to Nazi racial policies, but they were also different because 

they were wanderers, and thus asocial, which was a serious crime in Nazi eyes. Not surprisingly, as a 

result Nazi policies took a long time to become established, and even when they were agreed upon, 

were ‘hopelessly muddled’. 

The policies towards Gypsies were similar to those directed at Jews. They were defined in similar 

ways – according to the number of grandparents who were Gypsies/Jews. Also, perhaps with the 

exception of ‘full-blooded’ Gypsies, both were considered sub-human and parasites (a threat to 

German purity of blood), and thus were eventually to be exterminated. 

But there were also differences. First, anti-Gypsy laws were already in existence prior to the Nazi 

regime. Secondly, their numbers were much smaller and they were thus less visible, and 

consequently were considered to be more of a ‘minor irritant’. Thirdly, they were mostly classified as 

Mischlinge, although their fate ultimately was to be extermination. This was not the same as first 

degree Mischlinge Jews, whose fate was sterilisation or being left alone. 

Gays/Lesbians 

The Nazis did not like homosexual acts and ‘types’ as they were in conflict with their basic doctrines 

on population, the family and morality.  

The steps taken against homosexuals were criminalisation, surveillance, registration, segregation, 

isolation, incarceration and ultimately for some, medical experiments and even death. However, it is 

important to note that there was no ‘homocaust’; extermination was only to be a last resort when 

all other methods of ‘cure’ had failed. 

A lot of this came from the Nazis’ views on the ‘family’. The Nazis had a very conservative view of the 

family as having to be a strict ‘nuclear’ one, with a lower status for women, whose role was to be 

confined to that of raising children and home-maker. Not surprisingly, upon the Nazis coming to 

power all women were dismissed from any position of influence, and all women’s organisations, 

except for specific Nazi controlled ones, were disbanded. 
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People with Disabilities 

Genetic health was very important to the Nazis as they did not want genetic diseases passed on to 

future generations. Also, they did not like people being a drain on the resources of the state - Nazi 

policy demanded that everybody be able to support themselves and their families. Initially, a law 

was passed in 1933 setting up special ‘Hereditary Health Courts’ (consisting of one judge and two 

physicians) which were closed to the public, to decide on whether people had genetic diseases. 

Those who were found to have genetic diseases, including physical deformities and vague 

psychological diseases like ‘congenital feeble-mindedness’ or ‘schizophrenia’, were to be sterilised. 

Habitual criminals and alcoholics also came to be included. After the start of WWII, these policies 

moved to compulsory euthanasia (ie. outright murder) by means of ‘Program T4’. 70,000 people 

were killed under this program, and after it was officially terminated due to complaints from many 

family members of those killed and the public, it continued unofficially and killed another 100,000 

more people. 

Program T4 utilised gassing in trucks or vans as its main method of killing. This was the forerunner to 

using gas to kill even larger numbers of people, and many personnel employed in Program T4 were 

thus transferred to the death camps where most of the victims of the Holocaust were murdered. 

Other ‘non-Aryans’ 

Finally, you should be also aware of the Nazi policies towards other ‘non-Aryans’, such as Slavs and 

blacks. Slavs were clearly inferior, but not dangerous to German blood like the Jews and Gypsies, and 

thus were to be kept alive to be used as slave labour. In relation to blacks, while there were few 

people with black skin living in Germany at the time, when the French occupied the Rhineland after 

WWI they used many dark-skin troops from some of their African colonies. Some of these troops 

stayed on in Germany, sometimes marrying white skinned Germans and raising families. In Mein 

Kempf Hitler referred to the presence of such soldiers and their children as an ‘insult’ to the German 

nation and vowed to eliminate them. Although there were no laws on the books against black 

people, the Nazis established a secret group, Commission Number 3, which arranged for all the 

'Rhineland Bastards' to be sterilised. Furthermore, the Nazis discriminated between white and black 

allied soldiers captured during the war. Black soldiers were separated out and shot immediately. 

The Role of the Legal System and of Lawyers in the Nazi State 

The extensive use of the death penalty during Nazi reign (about 80,000 death sentences were 

pronounced!) both reinforced Nazi rule and was a means of terrorising the population. German 

judges must bear considerable responsibility for this because they continually construed laws against 

accused persons, and at times were even creative in their interpretations to ensure a death penalty 

verdict. 

German judges had far more discretion than was and is commonly understood. The case of Kreyssig 

showed that it was possible for judges to protest the legal system they were being asked to 

administer by resigning without any negative repercussions for themselves. 

Although Nazis did not really believe in the independence of judges and the ‘rule of law’ and other 

such liberal concepts, they did use the law as a means of legitimation of their rule, which in turn 

reassured the public. It was important that society seemed to be ‘orderly’, and that is why many in 

the Nazi hierarchy were actually appalled by the events of Kristallnacht. 
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Lawyers in Nazi Germany were not just neutral administrators of the law, but in fact they actually 

advanced the political and social agenda of those who were behind the laws – the Nazi planners and 

their philosophies. German legal bureaucrats created the definitions of exclusion and categorisation 

without which ‘non-Aryans’ could be separated from the rest of the population, which led to the 

extermination of Jews and other minorities. They must thus stand as being at least complicit in the 

Holocaust. 
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Topic 3 - The Nuremberg International Military 

Tribunal 

The Decision of the Allied Powers to Place the Nazi Leadership on 

Trial 

In 1943 Roosevelt, Churchill and Stalin stated in the Moscow Declaration their determination to 

bring the guilty to justice, although there were few specifics as to who and how this was to be done. 

Not surprisingly, the leaders were preoccupied with winning the war and the new political balance in 

the world that would follow the defeat of the Axis powers. It was really only when the war was on 

the verge of ending that the leaders of the allies could fully turn their minds to what to do about the 

Nazi leaders they had captured. 

At first the British did not want a trial at all as they were afraid of the top Nazis using any trial for 

propaganda purposes. Churchill originally believed that execution without trial was the better course 

of action. However, the suicide of Hitler, Himmler and Goebbels as well as a change of government 

in Britain saw the UK come on board to the American plan for a trial. The Soviets were willing to hold 

a trial, but thought that the purpose of the trial was rather to decide on the punishment of the 

defendants, as their guilt had already been established. This attitude was very much in line with 

Stalin’s show trials, and in fact, some of the most prominent lawyers used in the show trials were to 

be employed at Nuremberg! The French and the Soviets also found it hard to comprehend the 

nature of an adversarial trial and the role of judges therein, their inquisitorial style legal systems 

being so vastly different.  

However, in the end, the Soviets and French also basically agreed with the American plan for the 

trial, although they did obtain some concessions to civil law procedures. First, there was to be no 

jury, which was actually highly understandable given the nature of the trial, and, secondly, it would 

be possible to try some (one in the end) defendants in absentia. 

The Charter of the International Military Tribunal and the Conduct 

of the Trial 

The Charter of the International Military Tribunal (‘IMT’) was agreed to at a final conference 

between the USA, USSR, Britain and France on what to do with captured Germans who were 

responsible for the barbarity that occurred during time of the Nazi regime. 

It set out key aspects of the trial, including the substantive laws under which defendants were to be 

tried, rules relating to defences, and the structure and procedures of the court (and other ancillary 

matters). TB p348-350 

What kind of evidence was to be used in the trial? The USA used mainly documentary evidence, 

which had come from the Nazis themselves. There was much of this evidence available as the Nazis 

tended to be meticulous in keeping records of their activities, and were not able to destroy these 

records quickly enough when the allies advanced. One graphic film of the camps taken soon after 

liberation was also shown (‘Nazi Concentration Camps’) during the trial. Some witnesses who, for 

example, entered the camps after they were liberated were called to testify, but no survivors 
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testified on behalf of the USA. 

A similar situation existed with respect to the British case.  

On the other hand, the French and USSR did use some survivor testimony, but this was still not a 

major part of their case.  

Overall, the documents produced by the Nazis themselves formed the primary part of the case of 

the allies, and overall few witnesses were called to provide evidence. 

It is probably fair to say that for the majority of defendants, the facts proving all or most of their 

charges against them were either obvious from the documents and/or from general knowledge, or 

were readily admitted to by the defendant. The real legal issues in the trial were whether the IMT 

would accept any of the various defences that were advanced by the defendants’ lawyers. 

One defence was the argument that the IMT lacked the jurisdiction to try the defendants. All the 

defence lawyers collectively asserted this, but the IMT rejected these arguments. 

  Judgment of the IMT (1947) 

The International Crime of ‘Aggression’ or ‘Crimes against the 

Peace’ 

The Charter referred to ‘crimes against the peace’; this terminology is interchangeable with the 

more modern word – simply ‘aggression’. 

This is considered an international crime to this day – however, its definition remains very illusive, 

mostly due to countries not wanting their behaviour to come under it. Article 5(2), ICC Statute 

The Principles of Legality and Whether they were Violated by the IMT 

Just like national courts tend to do when confronted with arguments concerning jurisdiction (such as 

the Israeli court in Eichmann), an international court wants also to be seen as acting in accordance 

with IL. This is despite the reality that it might clearly have the power to proceed with the 

adjudication of charges.  

Given the historical, legal, social and political importance of the case, it was not surprising that the 

IMT went out of its way to attempt to rebut any accusation of ‘victor’s justice’. 

There are several key elements to ‘legality’: 

• The prohibition on ex post facto laws (ie. creating a completely new law after the event in 

question has been completed) 

• Judicial rules limiting the use of analogy in interpreting criminal law 

• Crimes must be defined with a sufficient degree of precision and clarity so that individuals 

may judge in advance whether their conduct is criminal 

• The prohibition against retrospective laws. 

Arguably, the IMT violated several of these principles, in particular with regards to the crime of 

aggression (which had never been a crime before the drafting of the IMT charter). 
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‘Act of State’ and related defences 

A commonly accepted and traditional principle of IL is that the Head of a state, and certain others in 

high official positions of a state, are immune from judicial proceedings (including prosecution) in 

other states for their official acts.  

The basis of this rule is the doctrine of sovereign immunity – to make officials subject to judicial 

proceedings in another state is a violation of the original states’ sovereignty. 

The Charter of the Nuremberg IMT precluded the defendants from relying on such a defence. 

 Article 7, IMT Charter 

The IMT justified the removal of the defence by stating that simply that a state cannot validly 

authorise violations of IL, particularly international crimes, and thus officials involved in such 

violations cannot claim the protection of their state. Judgement of the IMT (1947) 

The modern approach, however, seems to indicate that the defence remains for serving Heads of 

state and high ranking officials, but not for former. Democratic Republic of Congo v Belgium (2002) 

It would seem that by ratifying a treaty which prohibits certain acts (such as the CAT), but then 

authorising these acts, the Head of state forfeits their ability to rely on this defence in regards to 

those acts, even if the treaty was silent on the defence. Pinochet Case [1999] (UK) 

The Defence of Superior Orders 

Probably the most common defence used in much of international criminal law is that of superior 

orders. Many of the defendants at the Nuremberg IMT argued that they were only acting under 

orders from Hitler, who was the supreme law making authority.  

Once again, the Charter precluded this as a defence. Article 8, IMT Charter 

Many domestic laws did allow for a defence of superior orders, except where such orders were 

manifestly unjust, and generally did not mention the test of whether a ‘moral choice’ was available. 

For instance, in domestic US law, the rule has been stated as whether ‘a man of ordinary sense and 

understanding would, under the circumstances, know *the illegal order+ to be unlawful’. 

 My Lai Massacre Case (Calley Case) 

Overall, the position of IL regarding this defence is unclear today. The trend in the law is that it 

seems to have moved away from the IMT Charter’s position of not allowing the defence at all, to a 

recognition that there may be circumstances where the defence may apply. 

For instance, it is recognised by the ICC. Article 33, ICC Statute, TB p388 

Here, the phrase ‘manifestly unlawful’ is again used as part of the test for whether it will be possible 

for a defendant to successfully make the plea. Secondly, the defence cannot be used for charges of 

genocide or crimes against humanity, and is thus presently confined to war crimes allegations under 

the ICC Statute. 

The Defence of Duress 

One further defence that is sometimes used in international criminal law is that of duress. It was not 

pleaded by any of the defendants during the Nuremberg IMT, However, in the more minor trials that 
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followed soldiers and others did plead it, arguing they were subject to terror, and if they did not 

conform to orders they or their families would be punished. 

It was agreed that duress could constitute a defence provided certain conditions were met. 

 Einsatzgrappen Case 

The court relied upon the statement of the IMT when it discussed the superior orders defence that 

the ‘true test .. *was+ whether moral choice was in fact possible’. 

More recently, the defence of duress has been accepted under the ICC’s Statute. 

 Article 31(d), ICC Statute 

The verdicts and an assessment of the IMT 

Out of the 22 defendants, there were 12 death and 3 life imprisonment sentences pronounced, 2 

were sentenced to 20 years, one to 15 years, one to 10 years, and 3 were acquitted. Out of the 12 

death sentences, only 10 were carried out. 

However, the IMT could never shake the view that they were merely handing out ‘victor’s justice’: 

• The charges and definitions of the crimes were determined beforehand by the victors 

• Certain defences normally allowed in domestic law were totally precluded 

• The judges only came from the victor nations 

• The crimes were framed so that none of the allies could have been charged, and in fact none 

were 

• The prejudicial views of the British and Soviets before the trial 

• All the defence lawyers were German 
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Topic 4 - Selected World War II related Trials 

following the IMT & Crimes against Humanity 
In addition to the main IMT trials, and the trials conducted by the occupying forces separately, 

Germany (both East and West) tried over 91,000 people and convicted almost 6,500 of these. 

Trials of the Nazi Judges and other Administrators of Justice 

Following the Nuremberg IMT there were a number of trials where Nazi judges and bureaucrats 

were themselves placed in the dock. The main one was the third trial in the series of ‘other’ 

Nuremberg trials run by the Americans. However, following this trial (called the ‘justices trial’ and 

made famous by the 1961 Hollywood movie ‘Justice at Nuremberg’), there were also some trials of 

Nazi judges and bureaucrats conducted by German courts themselves. 

At the ‘Altstoetter trial’ there were 16 defendants in total, representing the remaining top jurists 

from the Nazi regime and all having something to do with the administration of ‘justice’ – 

bureaucrats from the Ministry of Justice, prosecutors and judges. 

They were actually charged with conspiracy, war crimes, crimes against humanity, and membership 

in a criminal organisation. The prosecutor in his opening statement, however, described what the 

crimes really were, ‘judicial murder and other atrocities which they committed by destroying law 

and justice in Germany, and by then utilizing the empty forms of legal process for persecution, 

enslavement and extermination on a vast scale.’ 

The main defence of Franz Schlegelberger and others was that they stayed at their post in order to 

prevent worse from happening. This defence falls into the category of ‘necessity’ (see below). The 

Tribunal rejected this defence, saying it did not square with ‘truth, logic, or the circumstances’. It 

also made a famous statement that ‘the dagger of the assassin was concealed beneath the robe of a 

jurist’. 

In the end 4 life sentences were pronounced, 4 acquittals and the rest received sentences of 

between 5 to 6 years. However, by 1951 all except one defendant had been released, perhaps 

indicating that the trial could be described as ‘strategic legalism’, satisfying a thirst for justice, but in 

the end Cold War considerations allowed the offenders to actually receive light sentences. 

At the later judicial trials, the main defence used was ‘insufficient awareness of wrongdoing’. This is 

almost a ‘cultural relativist’ defence that argues that given the vast brainwashing of the Nazi regime 

since 1933 in terms of its view of minorities and political opponents, they did not know any better, 

thus removing the required mens rea. 

The Defence of Necessity 

In many legal systems (including the common law) a defence of necessity is recognised, and applies 

when it can be shown that the defendant has committed a crime because not to do so would have 

resulted in a greater evil. Furthermore, it must be shown that he or she had no other choice, and 

requirements of proportionality must be fulfilled. 

The three required elements of ‘necessary’ are: protection of self and/or others; the harm is 

otherwise unavoidable; and proportionality. 
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One area under international criminal law where a defence of ‘necessity’ has been seriously 

considered is with respect to the question of whether there might be situations where torture might 

be justified or excused. 

While article 2(2) & (3) of the CAT allow for no exceptions or excuses to the prohibition on torture, 

this has been a matter seriously considered by those states thought to be at high risk of terrorist 

threat, particularly after September the 11th. 

It would seem that while the defence is widely recognised, it is rarely successful. Most international 

crimes are of such a nature that they would almost always fail on the point of proportionality. 

Crimes against Humanity – History and Key Requirements of the 

Crime 

The allies were concerned that many atrocities would not fall under the traditional definitions of 

‘war crimes’. Examples were acts carried out by the Nazi regime before the war started, actions 

against their own citizens, and perhaps even some acts against enemy aliens that would not be 

considered to be war crimes. Hence the IMT developed the idea of ‘Crimes against Humanity’ in 

order to cover this wider area. 

The crime itself was defined within the IMT Charter. Article 6(c), IMT Charter, TB p349 

However, as the crime has not been codified in a particular international agreement (like torture and 

genocide are), it has developed over time under the auspices of customary IL. 

In order for someone to be found guilty of crimes against humanity, there are two broad aspects 

that must be shown:  

 First, the commission of a crime that is normally considered to be a domestic crime, such as 

murder and rape (see further below).  

 The second element is that then these normal ‘domestic’ crimes must be carried out in a 

manner or with certain characteristics that distinguishes the domestic crime and thereby 

turns them also into ‘crimes against humanity’. 

Distinguishing Factors 

What factors distinguish the commission of one of the list of domestic crimes to turn them into 

crimes against humanity’? 

In Conjunction with War 

The IMT held that any crime against humanity had to be carried out in conjunction with another 

crime under the Charter. Article 6(d), IMT Charter 

This effectively meant that practically all of the Nazi regime’s crimes committed before the outbreak 

of war in 1939 would not be considered to be crimes against humanity, unless they could be 

specifically linked to war crimes or crimes against the peace, making this category virtually 

indistinguishable from war crimes. 

This ‘nexus’ with war crimes remained for some time, as evidence by it still remaining within the 

ICTY. 
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However, it was removed from both the ICTR and the ICC Statute, meaning that there seems to be a 

trend away from the nexus. 

Mass or Systematic Fashion 

The crime also needs to be committed in a mass or systematic fashion. 

The phrase ‘against any civilian population’ in practice applied to both limbs of the definition, and 

this suggests that it could not be a single or isolated crime. IMT Judgement, Justices Case 

The ICC Statute specifies that the acts must be committed ‘as part of a widespread or systematic 

attack directed against any civilian population’. Article 7, ICC Statue, TB p376-377 

An ‘attack directed against any civilian population’ is a ‘course of conduct involving the multiple 

commission of acts …’ Article 7(2)(a), ICC Statute 

Character Trait Requirements 

The third distinguishing feature of crimes against humanity is the requirement that the attack on the 

population must be based on some character trait of the victim. 

However, this is not always the case, it can depend on the type of crimes committed. 

For the IMT, crimes which did not involve murder, extermination and enslavement did not require 

the persecution to be based on some character trait. 

For the ICTR, all crimes against humanity required persecution on a character trait. 

For the ICC and ICTY, discriminatory intent is only relevant to cases of persecution. So the same idea 

that certain crimes are so horrendous that there is no need for there to be a common trait in its 

victims applies as it did for the IMT. 

Government Action 

The final distinguishing feature of crimes against humanity is the requirement of some form of 

governmental action. 

There is a move under IL towards the position where any entity, even private ones, that has some 

control of a territory can give the direction, there still must be some form of ‘official’ action or 

sanction for a crime against humanity to have been committed. TB p69 

Mens Rea 

The trend, as indicated by the Statutes of the ICTY, ICTR and the ICC, specify that the prosecution 

must be able to prove that the defendant had knowledge of the nature of the attack. 

France: The Trial of Klaus Barbie for Crimes against Humanity 

The case of Klaus Barbie became a very significant and controversial case in terms of French culture 

and history. 

Towards the end of 1942 Klaus was appointed as the Head of the Gestapo in Lyon. As well as 4,000 

people executed on his orders, he was also said to have been responsible for 7,591 deportations to 

death camps, and got his nickname ‘the butcher of Lyon’ for his brutal use of torture. His victims 



International Criminal Justice – S2/2007  28/83 

 28/83 

included Jews, Communists and members of the French resistance, including their leader, Jean 

Moulin. 

After the way, and until 1951, he lived in Germany (and was even employed by the USA intelligence 

services), but then he was smuggled to Bolivia where he lived (and was both successful and 

prominent in Bolivian politics) until his arrest in 1983. A more leftist government in Bolivia came to 

power and they were prepared to send him to France to face trial. 

The case became of such cultural and historical importance because Barbie had come to be symbolic 

of Nazism (his views were still very anti-Semitic and pro-Nazi), and this was placed into sharp 

contrast with French values. Furthermore, the case brought up issues of what responsibility the 

Vichy regime had for what happened during the war. 

The case however, sometimes bordered on the farcical, especially in relation to the charges. 

The statute of limitations meant that he could no longer be charged with war crimes, but there was 

no limitation for crimes against humanity in French domestic law, so instead he was charged with 

this. 

He had also been convicted in absentia during the 1950s for certain war crimes, but the statute of 

limitations also applied to his conviction, and double jeopardy prevented a retrial. 

The court in the Barbie case ended up defining Crimes against Humanity as being: 

All inhuman acts and persecutions which, in the name of a state practicing a policy of ideological 

hegemony, have been committed systematically, not only against persons because of their 

membership in a racial or religious group, but also against opponents of this policy (emphasis added), 

whatever the form of their opposition. 

This definition was designed so that he could charged with his atrocities against Jews and other 

ethnic targets of Nazi Germany, and those against the French Resistance, while at the same time not 

attracting liability to French officials and soldiers who committed atrocities in Algeria after the war. 

On July 4, 1987, Barbie was sentenced to life imprisonment for crimes against humanity, and died in 

prison of leukemia four years later, at the age of 77. 

France: The Trial of Paul Touvier for Crimes against Humanity 

The French courts were not out of trouble yet, despite their legal gymnastics in the Barbie case. A 

case that was heard later, that of Paul Touvier, exposed the difficulties of their attempted narrowing 

of the definition of crimes against humanity. 

His main crime was the killing of 7 Jews he was holding in custody on the alleged orders of the 

Germans. The Germans had allegedly ordered him to kill Jews in retaliation for the killing of a 

German by the resistance.  

He had a number of defences, first that he should have been charged with war crimes, which was 

statute barred – the courts dismissed this for similar reasons as in Barbie.  

Secondly, he argued a defence of necessity – that he had hoped the swift action would pacify the 

Gestapo, who, he claimed had originally ordered him to kill 100 people.  
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His final argument picked up on the reasoning of the Cour de Cassation in Barbie. He argued that his 

motive was not in support of Nazi ideology, but was rather to actually save lives. 

He ultimately failed with these defences, and was sentenced to life in prison in 1994, dying in 1996 

of cancer. 

France: The Aftermath 

These French cases (together with a later case of Papon) caused much debate and soul searching in 

France. Many historians from the 1970s had already started to examine a lot more carefully the 

degree of cooperation between the Vichy regime and their Nazi occupiers, particularly in respect of 

the persecution of Jews. Ultimately, many French people reassessed the role of the Vichy regime 

and the government did likewise. 

Crimes against Humanity – Acts Constituting the Crime and 

Assessment 

This list has grown considerably between the IMT Charter and the most up to date list found in the 

ICC Statute. 

These crimes include: TB p69-77, Acticle 7, ICC Statute 

 Murder and extermination 

 Enslavement and forced labour 

 Deportation 

 Imprisonment 

 Torture 

 Rape 

 Other inhumane or inhuman acts 

 Persecutions 

 Property crimes 

 Disappearances (without proof of murder included) 

Applying the Law on Crimes against Humanity as it now stands 

The prospects for future prosecutions of crimes against humanity and some other key overall issues: 

 TB p77-79 

 The nexus between crimes against humanity and armed conflict is now severed. 

 The systematic and discriminatory intent elements demand a careful look at the underlying 

policy of the regime committing the abuses. 
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 The courts will need to find the necessary mens rea. 

 The official status of the perpetrator can be an issue if they are not clearly an agent of the 

government (or holding themselves out as one). 

 The precise definitions of the individual acts will require elaboration from principles of 

domestic law and other sources of international law. 

Israel: The Trial of Demjanjuk and the Problems of Delay 

This case took place in the 90’s, many years after the end of the war, an important part of the 

problems to follow. 

The lower District Court found him to be ‘Ivan the Terrible’ of Treblinka, and thus he was found 

guilty. However, the Supreme Court of Israel found that further defence evidence of another man 

who seemed to be ‘Ivan the Terrible’ cast a reasonable doubt on Demjanjuk’s identity, and he was 

thus acquitted. 

The Demjanjuk case illustrated the difficulties of securing convictions for international crimes many 

years after an event or series of events, particularly if such events took place in extra-ordinary times.  

This also shows that even though IL might encourage states not to have statutes of limitations on 

war crimes and crimes against humanity, the practical reality may well be that often it will not be 

possible to meet the standards of proof required for a conviction where there is a long delay 

between the event and the trial. 

Israel: The Trials of Jewish War Criminals 

Some of the cases in Israel concerned alleged collaborators in the ghettoes or concentration camps. 

The defendants (so called Judenrats) argued that they had a responsibility to act in the interests of 

the majority, and what was important was the ‘purity and sincerity’ of their intentions. Again, these 

cases raise very difficult issues as they concerned defendants who find themselves in situations that 

people judging them afterwards have never been in or could even contemplate. 
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Topic 5 - The Apartheid Era in South Africa and the 

Creation of the Truth and Reconciliation 

Commission 

Introduction to the History of Apartheid in South Africa 

The policies of apartheid were introduced as part of the election policy platform of the National 

Party of South Africa in 1948. Upon winning the election, it then became the official policy of the 

National Party government, this government lasting (along with apartheid) until the National Party 

began to give up power in the early 1990s. During the apartheid era, the National Party government 

tried to justify the policy as being to the benefit of all South Africans by labelling it a policy of 

separate development’ of the different races in South Africa. However, whatever its benevolent 

intentions the policy in practice amounted to a rigid system of massive racial discrimination, where 

people were classified into racial categories mainly according to their skin colour. Those who were 

categorised as other than ‘white’ suffered considerable reduction in their civil and political rights, 

including being denied the right to vote, which in turn led directly to them also suffering in terms of 

their economic, social and cultural rights. 

However, the history of racial discrimination stretched all the way back to the beginning of 

colonialism in South Africa. 

Apartheid was also characterised by measures of extreme violence taken to suppress any form of 

political opposition that were even in breach of South African law. Particular events that stand out 

were: 

• The Sharpville massacre in 1960 

• The Soweto uprisings in 1976 

• The murder of black consciousness leader Steve Biko in prison in 1977, which led directly to 

mandatory sanctions being imposed by the United Nations on South Africa for the first time. 

• The institution of the State Security Council in the 1980s where power was shifted from the 

parliament and Cabinet to a non-elected administrative body that operated beyond public 

examination. The rationale for this was that due to intense international scrutiny, the ‘law’ 

could no longer be trusted to suppress dissent. ‘Extra-judicial’ killings and ‘disappearances’ 

of political opposition, which did not require the inconvenience of a coroner’s inquest, thus 

became the preferred method of dealing with political dissent. 

The Legal Basis of the Apartheid State 

It was important for the legitimacy of the apartheid rulers to maintain the illusion that theirs was a 

democratic and lawful state, with a parliament, courts, a (basically) common law legal system and 

the ‘rule of law’. Of course this was very much a fiction; at best no more than 15% of the population 

could vote. 
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A very important principle that was inherited from the British was that of parliamentary sovereignty. 

This meant that the parliament was supreme and the role of the courts was merely to interpret and 

administer the law. They could only strike down legislation if it was not enacted according to the 

proper procedures; the substance or fairness of the legislation could not be questioned, and there 

was no Bill of Rights that gave courts the power to thus invalidate the legislation. 

The Population Registration Act 1950 was the cornerstone of the apartheid system. It classified 

every South African into 4 racial categories: white, coloured, Indian and native/black/Bantu Africans. 

It was imposed with vigour and determination (registers and identity cards were used) despite the 

crude and hopelessly imprecise wording of many of the definitions contained within the Act. 

A White person is one who is in appearance obviously white – and not generally accepted as Coloured 

– or who is generally accepted as White – and is not obviously Non-White, provided that a person shall 

not be classified as a White person if one of his natural parents has been classified as a Coloured 

person or a Bantu ... A Bantu is a person who is, or is generally accepted as, a member of any 

aboriginal race or tribe of Africa ... a Coloured is a person who is not a white person or a Bantu. 

 s30, Population Registration Act 1950 (South Africa) 

The system allowed people who were dissatisfied with their classification to apply to a court to have 

it changed. Obviously people used this to get themselves classified as white. 

Once people were classified according to their race, it was then important to effect the separation of 

these races by providing for restrictions on where people could live. The Group Areas Act 1950, 

another early and cornerstone piece of apartheid legislation, controlled the areas where people of 

the various racial classifications could live. 

A total of about 3.5 million South Africans were subject to forced removal of one type or another, 

leading to the destruction of a number of well known and vibrant ‘mixed’ communities such as 

Sophiatown in Johannesburg and District Six in Cape Town. 

In order to enforce this system, a number of further laws were introduced. The infamous pass laws 

required every black African (but not the other racial groups) to carry certain detailed 

documentation with them at all times, failure to do so being a criminal offence. 

The 1960 Sharpville massacre occurred due to a protest against these laws. 

An African could not stay in an urban (white) area at all for more than 72 hours unless they could 

prove many onerous matters such as continuous employment with the same employer for at least 

10 years, or continuous employment for at least 15 years. Africans could also be ordered out of an 

urban area if they were considered to be a threat to ‘peace and order’. 

 Bantu (Urban Areas) Consolidation Act (South Africa) 

In order to complete the separation of the races, laws preventing marriage and even sexual relations 

between people of different races were enacted. 

 Prohibition of Mixed Marriages Act (1949) (South Africa), Immorality Act (1950) (South Africa) 

As political opposition grew, draconian preventative detention legislation was enacted. 

This provided for the detention without recourse to the courts of suspected ‘terrorists’. 

  Terrorism Act 1967 (South Africa) 
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Other preventative detention legislation for ‘non-terrorists’ still gave the security forces the right to 

detain people for 90 days without charge, which was later extended to 180 days. This was, however, 

also subject to the security forces being able to apply for further extensions. Another form of 

legislation that was aimed at achieving the same ends was that which allowed for ‘banning orders’. 

People subject to such an order were not permitted to speak to more than one person at a time, and 

thus could not receive guests or relatives at home or visit friends with another person. They could 

not travel, could not publish or be published, were not given nor entitled to know the reasons for 

the order, could not challenge the order, which could be kept in force indefinitely without any form 

of legal proceeding. 

On a national level, laws preventing political activity were also enacted in order to head off political 

opposition. 

The State President was given the power to declare any organisation unlawful if he was satisfied its 

activities threatened the safety of the public or public order. Membership of such organisations then 

became a criminal offence. Unlawful Organisations Act 1960 (South Africa) 

Comparing Apartheid with Nazism 

There were many common attributes between the Apartheid and Nazi regimes: 

• Common doctrines of racial superiority 

• The creation and the separation of ‘in’ and ‘out’ groups (Aryans/non-Aryans & whites/black 

Africans) 

• The denial of citizenship (and the rights that attach) to the ‘out’ groups (Nuremberg laws & 

creation of homelands) 

• The creation of ‘in-between’ categories whose rights and opportunities were better than 

those of the ‘out’ group, but were worse than those of the ‘in’ group (first and second 

degree Mischlings & coloureds/Indians) 

• Similar ‘solutions’ to the ‘problem’ of high numbers of the ‘out’ group (the Madagascar plan 

& homelands policies – in neither would the ‘out’ group have had real control over the 

territory) 

• The way in which both regimes used the discriminated against to do their ‘dirty’ work (the 

creation of Jewish Councils in the ghettoes & use of compliant black ‘leaders’ in the 

homelands) 

• Forced removals of whole communities, the creation of ghettoes, the use of slave labour 

• The manner in which both regimes used the law and their legal system as a form of 

legitimation 

• ‘Apartheid and National Socialism both arose from the same witches’ cauldron of national 

grievance and economic depression. Driven by the same sense of cultural despair, the same 

group hatreds and personal resentments, and feeling much in common with their Germanic 

kin, the Afrikaner ideologists responded to the national revival that Hitler rekindled. … *His 
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was+ a revolution that pushed many of Afrikanerdom’s own emotional buttons – that was 

nationalist and anticapitalist, that hated communism and liberalism and sickly humanism, 

that understood the meaning of the word volk and the importance of “blood” and “race”’. 

• Many of the ideological leaders of apartheid had studied in German Universities in the 

1930s. 

• There was a direct connection between Germany and South Africa through the German 

colonial period in South West Africa (now Namibia), which South Africa forcibly took over 

during Germany’s defeat in WWI. German colonial rule was reputably brutal – it crushed a 

rebellion by the indigenous Herero people, said to possibly be the first genocide in history. 

Some differences include: 

• In Nazi Germany discrimination was based mainly on religion; whereas under apartheid it 

was based primarily upon skin colour 

• In Nazi Germany the ‘out’ groups were minorities, whereas under apartheid the ‘out’ group 

was the majority of the population 

• When a particular classification was in issue, in Nazi Germany a bureaucrat would make the 

decision without the person involved having significant rights, whereas in South Africa a 

court of law would make a ruling, where the person involved did have rights 

• Apartheid did allow for some opposition and there was a functioning parliament (albeit not 

democratically elected) 

• There were no gas chambers under apartheid – the means employed to rid the country of its 

unwanted ‘out’ group was different (extermination compared to ‘dumping’ people in 

inhospitable homelands). 

Apartheid was still ‘genocide’, even without gas chambers, as the aims of both were the same – the 

supremacy of the ‘in’ group. The closest analogy between apartheid and the Holocaust was the 

period of Nazi rule between 1933 and 1941, prior to the ‘extermination’ phase of the Holocaust. 

International Action against South Africa during the Apartheid Era 

The measures taken against the then South African regime by the international community to 

pressure it to abandon apartheid can be summarised as follows: 

• In 1974 South Africa was prevented from participating in all major UN forums when the 

credentials of its delegation was refused (this amounted to a de facto expulsion from the 

UN) 

• Liberation organisations, such as the ANC, were given observer status at the UN 

• The UN urged, and practically all nations responded, to its call not to recognise any of the 

proclaimed ‘homelands’ as separate states. By denying international legitimacy to the 

homelands, eventually the apartheid regime realised the futility of this policy, and as history 

turned out, it abandoned the policy even before it abandoned apartheid. 
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• The use of sanctions against South Africa, starting with voluntary arms embargo in 1963, 

proceeding to compulsory military sanctions in 1977, which over time were extended to 

voluntary economic (including an oil embargo), trade, travel, sports and cultural sanctions by 

1989. 

• The UN agreed on a specific Treaty in 1973 that made apartheid an international crime. 

• Many investigations into apartheid were carried out by the UN human rights system. For 

example, the General Assembly in 1962 established a special ‘Committee on Apartheid’ that 

reported to it regularly. 

• South Africa was also subject to continuous pressure with respect to its rule over South West 

Africa. The UN purported to terminate its mandate over the territory that the League of 

Nations had given it. The UN and various African countries brought a series of cases in the 

International Court of Justice (the ‘ICJ’) from 1950 onwards in an attempt to make South 

Africa accountable for its treatment of the majority indigenous black population (South 

Africa had established an apartheid system there as well). The ultimate aim of these series of 

cases was to force South Africa to relinquish the territory to a democratically elected 

government. In the final case the ICJ decided that South Africa was illegally holding the 

territory, and was under a duty to withdraw. However, South Africa did not do so, nor could 

the ICJ make it do so. We will examine the benefits and drawbacks of resorting to 

international (and regional) courts as a means of accountability later in the unit. 

• Much action was also taken against South Africa by individual states, trade unions, Non-

Governmental Organisations, sporting and cultural bodies, and by individuals themselves. 

The International Crime of Apartheid: The International Convention 

on the Suppression and Punishment of the Crime of Apartheid 1973 

One of the measures that was used to place pressure on the apartheid regime was to make 

apartheid an international crime. TB p359-361 

The definition of apartheid in the act is essentially any system like that in South Africa – indeed, the 

convention is so damning of South Africa that it could be construed that the only reason why it 

applies to ‘all states’ is to prevent South Africa claiming it had been singled out. 

The definition of apartheid in Article II raises a few problems: 

• Does Article II only apply to similar policies to those in Southern Africa, or can it have a 

broader application? 

• How does one establish the ‘purpose’ of the enumerated inhumane acts? 

• What exactly is a ‘racial’ group? 

• What exactly does ‘in part’ mean in subsection (b)? 
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The international criminal responsibility for apartheid as in Article III is incredibly broad. This 

absurdly broad definition would incriminate most of the white population of South Africa for 

‘cooperating’ with their own government by obeying its laws. 

State Parties must ‘declare criminal’ any organisation, institution and individual engaged in the 

international crime of apartheid. Article I(2), Apartheid Convention 

State Parties must enact legislation aimed at suppressing and preventing apartheid and to make 

apartheid a crime and bring to trial anybody accused of the crime. Article IV, Apartheid Convention 

Even though there are over 100 State Parties to the Apartheid Convention, it has actually never 

been used to arrest or charge anyone with ‘apartheid’. 

The Collapse of Apartheid, the New South African Legal Structure 

and the Establishment of the South African Truth and 

Reconciliation Commission (the ‘TRC’) 

The negotiated agreement made predominantly between the then National Party and the main 

liberation organisation, the ANC, created a new South African legal structure that was intended to be 

a marked change from the past. 

Amongst its main features were: 

• A final 1996 Constitution, which largely duplicated the 1993 interim Constitution 

• This 1996 Constitution contains an entrenched Bill of Rights, which is one of the most 

progressive in the world. Amongst its innovative features are: non-discrimination on the 

grounds of sexual orientation (article 9(3)); rights relating to the environment (article 24); 

extensive social, economic and cultural rights such as rights to housing (article 26), health 

care, food, water & social security (article 27), education (article 29), and rights of cultural, 

religious and linguistic groups (article 31). 

• The Constitution emphasises its supremacy and the rule of law (Chapter 1, article 1 (c)), and 

creates a separate Constitutional Court that makes final decisions on the interpretation of 

the Constitution. This stands in contrast to the former legal system where parliamentary 

sovereignty was the main principle. 

• The Bill of Rights also emphasises the use of international law and, to a lesser extent, foreign 

law, in its interpretation (article 39). Again, this is in stark contrast to the former legal system 

where international law and foreign law were rarely emphasised. 

There was an understanding at the time of the 1993 interim Constitution that the establishment of a 

South African Truth and Reconciliation Commission (the ‘TRC’) would be the eventual outcome, and 

this would replace any sort of protracted legal battle over responsibility and accountability for the 

acts committed under the apartheid regime. 
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The TRC in Practice 

This section will only attempt to summarise the main points on how the TRC operated as it was 

actually quite an involved process. 

Overview of the Act 

The TRC’s objectives and functions were first, to establish a complete picture of the gross violations 

of human rights in South Africa from 1960 to ‘the cut-off date’ (1994). Secondly, to facilitate the 

granting of amnesty to applicants who can satisfy the conditions for amnesty (see later). Thirdly, to 

grant victims the opportunity to be heard and to recommend reparation measures in their favour, 

and finally to produce a comprehensive Report. The functions were closely related to the above 

objectives. ss3 & 4, Promotion of National Unity and Reconciliation Act 1995 (South Africa) 

The TRC was made up of the Committee on Human Rights Violations (which focused on victims 

testimonies); the Committee on Amnesty (which focused on applications from perpetrators); the 

Committee on Reparation and Rehabilitation of Victims (which set policies in relation to reparations 

for victims) and an investigatory unit (used by both the Committee on Human Rights Violations and 

the Committee on Amnesty). s3(3), Promotion of National Unity and Reconciliation Act 1995 

The Definition of a ‘victim’ 

One of the most important principles of the TRC was that it was to be a ‘victim-friendly’ mechanism. 

A victim is defined as a person who ‘suffers harm in the form of physical or mental injury, emotional 

suffering, pecuniary loss or a substantial impairment of human rights a result of a gross violation of 

human rights’. Article 1 (xix)(a), Promotion of National Unity and Reconciliation Act 1995 

'Gross violation of human rights’ is defined as a ‘violation of human rights through – (a) the killing, 

abduction, torture or severe ill treatment of any person; or (b) any attempt, conspiracy, incitement, 

instigation, command or procurement to commit an act referred to in paragraph (a) etc.’. 

 Article 1 (ix), Promotion of National Unity and Reconciliation Act 1995 

‘Severe ill treatment’ was restricted to such ill-treatment that involved violation of bodily integrity 

rights. TRC Report 

The Committee of Amnesty (‘AC’) 

The most controversial aspect of the TRC’s work was the ability of its AC to grant an amnesty to 

perpetrators of even the worst types of human rights violations. 

Is order for a person to be eligible for amnesty, two major conditions had to be met: 

 s20, Promotion of National Unity and Reconciliation Act 1995 

• First, the applicant had to provide a ‘full disclosure of the relevant facts’ (not defined),  

• secondly, he or she must have been acting for a ‘political’ motive, defined under s20 (2) & 

(3). 

Amnesty meant not only that the person could not be prosecuted for their crimes (and would be 

released from custody if already convicted or awaiting trial), but also they could not be sued in a civil 
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court by their victims, nor could victims sue the state or any other organisation for any crime that 

was the subject of an amnesty. s20, Promotion of National Unity and Reconciliation Act 1995 

It was argued that the main benefit of the AC was that it made it likely that more truth about their 

(or loved one’s) victimisation would be found. This was particularly important in the South African 

context because much of the wrongdoing of the security forces remained hidden through the 

destruction of documents or the culture of deceit and avoidance that pervaded the system. 

The Committee on Human Rights Violations (‘HRVC’) 

The first task of the HRVC was to gather statements from victims. About 22,000 victims gave 

statements to the TRC, and of these, only about 2,000 were invited to appear in a public hearing 

before the HRVC. 

The main role of the HRVC was to give victims a ‘cathartic’ experience by allowing them to say what 

had happened to them and its effects on them and their families and communities, thereby 

restoring their ‘human and civil dignity’. 

The Committee on Reparation and Rehabilitation (‘R & R’) 

This final Committee was also a ‘victims’ one. 

Its main role was to decide on policies and make recommendations to the government in relation to 

the reparation and rehabilitation of victims. It also had to determine who were genuinely victims 

and thus entitled to these benefits. 

It could not award reparations directly; it had to wait for parliament to deal with that issue. 

Apart from monetary reparations, The TRC’s Final Report lists a number of categories of other forms 

of reparations. These include various interventions to help individuals of a legal or administrative 

nature, community and national interventions (such as the renaming of streets and public facilities), 

rehabilitation measures at the national, community, family and individual level, and most 

importantly, institutional reforms. 

The parliament was rather slow in authorising the payments, and ultimately, probably only paid 

about a third of what the TRC had recommended. 

Evaluating the TRC 

Naturally, to answer the question as to whether the TRC was a success is quite complex, with many 

different perspectives and points of view. Generally the TRC has been well received overseas, but 

internally it has been subject to much criticism from virtually all sides of politics. 

One way to assess the TRC is in terms of the twin goals reflected in its title. One can say that it did 

make some important achievements in terms of finding out the ‘truth’ (for example, some families 

did find out what happened to their loved ones). Many white South Africans could no longer claim 

that the violations of human rights in their name did not happen. 

From a justice point of view, the TRC was not altogether very successful – a lot of this has to do with 

the amnesty system that was overseen by the AC. 
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There are many criticisms of the amnesty system. The first criticism is that granting amnesty was a 

violation of South Africa’s IL obligations to prosecute international crimes. Secondly, the granting of 

amnesty undercut efforts to install the rule of law and thus continued a culture of impunity. Finally, 

amnesty violated victims’ fundamental rights. 

The Responsibility of Lawyers and Judges under Apartheid 

Up until 1960 judges generally resisted the harsh apartheid laws, interpreting statutes in favour of 

the principles of equality and in accordance with individual freedom, so they did as little harm as 

possible. 

After 1960 the situation changed and courts generally became more compliant with the then 

apartheid government, not challenging their statutes and often, even in cases of ambiguity, 

interpreting them in favour of apartheid policies of discrimination and exclusion. Many on the bench 

said that it was not their job to question the law, but rather they were there to apply the law and 

questions of human rights were a matter of politics, not law. 

Unlike the situation in the aftermath of Nazi Germany, no trials were conducted of judges or other 

administrators of justice during the apartheid era. However, the TRC conducted a separate hearing 

on the legal community during apartheid, which was none to flattering. 
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Topic 6 - The Khmer Rouge Regime and the 

International Crime of Genocide 

The Historical and Ideological Background to the ‘killing fields’ of 

the Khmer Rouge 

The phrase ‘the killing fields’ has become very much associated with the mass murders that took 

place inside Cambodia, a relatively small country in South East Asia wedged between Vietnam and 

Thailand, during the rule of the Khmer Rouge government between 1975 and early 1979. 

In 1953 Cambodia achieved its independence from the French after a long period of colonial 

domination. 

Prior to 1975, A US backed government led by then Prime Minister Lon Nol, who came to power in a 

coup in 1970 against the monarch Prince Sihanouk, controlled the country.  

The USA has some responsibility for the Khmer Rouge’s rise to power. One can point to a number of 

factors that must have some impact – first, the instillation of what turned out to be a corrupt regime 

of Lon Nol that was supposed to help the US in the Vietnam War. Secondly, the massive bombing of 

the rural areas of Cambodia during that war brought out much resentment against the US ally Lon 

Nol and probably aided the Khmer Rouge in terms of public opinion. 

The Khmer Rouge had a strong communist philosophy that includes phrases such as ‘a dictatorship 

of the proletariat’ and a ‘pure Khmer nation’, the latter being characterised by a powerful fear of 

Vietnam. This was to be achieved through a massive reorganisation of the social structure and the 

persecution and physical elimination of ‘enemies’ of the new ‘clean’ social system. 

The atrocities in Cambodia seemed to follow a similar pattern across the country - the evacuation of 

cities and towns, forced labour and communalisation together with inhumane living conditions, 

attacking the many ‘enemies’ of the revolution and continual purges within the party. The total 

death toll was estimated to be about 20% of the total population of Cambodia in 1975. 

To achieve this, the Khmer Rouge utilised a number of methods - direct executions, massive abuses 

that indirectly were responsible for the majority of deaths, and random atrocities. The Khmer Rouge 

did not generally keep records, except for some of their infamous torture centres such as S-21, 

adding to the evidentiary difficulties of potential prosecutions. 

Finally, after many skirmishes with Vietnam during the reign of the Khmer Rouge, Vietnam launched 

a full scale invasion on 24 December 1978, which reached the capital by 6 January 1979. (ironically, 

none of the Asian communist countries seemed to get along with each other very well) 

The International Crime of Genocide: the Convention on the 

Prevention and Punishment of the Crime of Genocide 1948 

Many argue that it is the most odious of all the international crimes. 

The role genocide played at Nuremberg seemed rather limited – while it was referred to in the 

arguments and the indictments, it was not mentioned in the Charter or the judgment. Subsequently, 

however, it has become a far more important international crime. 
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The internationally accepted definition of genocide is found in the Convention on the Prevention and 

Punishment of the Crime of Genocide 1948 (the ‘Genocide Convention’). This is the same definition 

as found in the ICC Statute. TB p352 

It is important to note that the definition in the Genocide Convention and subsequent international 

documents such as the ICC Statute represents the commonly accepted legal definition only. Many 

social scientists and ‘genocide scholars’ have a very different definition (if they have one at all) or 

understanding of the concept. This has led to much confusion and criticism when the word is used, 

for example, in situations of mass killings that clearly do not fit into the legal definition. 

genocide means any of the following acts committed with intent to destroy, in whole or part, a 

national, ethical, racial or religious group, as such: 

(a) Killing members of the group; 

(b) Causing serious bodily or mental harm to members of the group; 

(c) Deliberately inflicting on the group conditions of life calculated to bring about its physical 

destruction in whole or in part; 

(d) Imposing measures intended to prevent births within the group; 

(e) Forcibly transferring children of the group to another group. 

 Article II, Genocide Convention 

The following acts shall be punishable: 

(a) Genocide; 

(b) Conspiracy to commit genocide; 

(c) Direct and public incitement to commit genocide; 

(d) Attempt to commit genocide; 

(e) Complicity in genocide. 

 Article III, Genocide Convention 

State parties must enact domestic legislation that gives effect to the Genocide Convention.  

 Article V, Genocide Convention 

If an act of genocide occurs in the territory of a state party, that state must either try the 

perpetrator(s) or send them to an international criminal court for trial (note there were limited 

options before the ICC entered into force). Article VI, Genocide Convention 

State parties should, where their law allows, extradite such persons accused of committing genocide 

that have been found on their Territory. Article VII, Genocide Convention 

Curiously, this does not seem to be a mandatory requirement. 

It would seem that universal jurisdiction is not granted under the Genocide Convention, so third 

party states cannot prosecute persons in their territory.  

However, genocide under customary IL does attract universal jurisdiction. 

 Eichmann Case, Demjanjuk Case 

However, states are not obliged to prosecute alleged perpetrators under customary IL. 
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Act of State and Sovereign Immunity defences are not permitted as a defence to genocide. 

 Article IV, Genocide Convention 

Other defences such as superior orders and duress are not mentioned, and therefore could be 

argued. 

There are three elements that a prosecutor must prove:  

 First, the perpetrator must have committed one or more of the enumerated acts found in (a) 

to (e) of the definition.  

 Secondly, the act must be directed at one of the defined groups (national, ethnical, racial or 

religious).  

 Thirdly, the prosecution must prove that the perpetrator had the intent to destroy the group 

‘in whole or in part’. 

Issues Concerning the Legal Definition of Genocide 

While the legal definition of ‘genocide’ has been stable, it has not been without controversy, and its 

interpretation has changed over time. 

The first aspect of the definition is the list of enumerated acts, at least one of which must be shown 

by the prosecutor to have occurred. 

The Genocide Convention is aimed basically at the physical destruction of groups; and thus the act 

must have the potential to cause the physical destruction of a group. Non-physical destruction is not 

so clear cut – cultural destruction may result in the physical destruction of the group as a whole, but 

the people who made up it still exist, just not to the group they belonged to. 

The next part of the definition concerns the requirement that the act must be directed at one of the 

defined groups (national, ethnical, racial or religious). 

This definition leaves off other ‘groups’, such as political, gender, sexual orientation and 

social/economic. 

The final element of genocide is that the perpetrator has to have the intent to destroy the group ‘in 

whole or in part’. There are actually two aspects here – one is the requirement of ‘intent’, the other 

is the meaning of ‘in whole or in part’. 

Intent will often be the most difficult element of the crime to prove; however, evidence such as 

written or oral orders to eliminate a protected group would suffice, and/or systematic and 

continuous patterns of abuse and behaviour, would be strong evidence of intent. Overall, not only 

direct evidence of intent might satisfy the requirement, also ‘a variety of contextual factors’ can be 

used as evidence of intent. 

No minimum number of people need to be targeted for genocide; the number of victims will vary 

from case to case. However, given the intent requirement and the need for planning, it seems that 

genocide will in nearly all cases take place against a large or a substantial number of people. 

Genocide and Crimes against Humanity Compared 

Genocide covered a much more narrow range of atrocities than crimes against humanity. Also, 

genocide could be committed in times of peace whereas previously, according to the Nuremberg 
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IMT, crimes against humanity could only be committed during war (though this position has since 

changed). 

The Trial Chamber of the ICTR argued that genocide protects certain groups from destruction 

whereas crimes against humanity protects the civilian population. 

While it is often perceived that genocide is the more ‘serious’ offence, this is not really the case – 

both are seen as serious as each other in a legal context (according to the ICTR). In fact, primarily 

because each of the three major core international crimes (genocide, crimes against humanity and 

war crimes) carry the same maximum sentence under the ICTY, ICTR and the ICC (ie. life 

imprisonment), it seems that one might argue there is no hierarchy amongst them in terms of 

severity. 

The Individual International Criminal Liability of the Leaders of the 

Khmer Rouge 

Genocide 

Based on what is known of the Khmer Rouge’s actions, it is clear that the leaders would be guilty of 

genocide - all or most of the enumerated acts (a) to (e) did occur. Secondly, a number of groups that 

fulfil the criteria were targeted for destruction – the Chan minority, ethnic Vietnamese and Chinese, 

the Thai minority and the Buddhist monkhood. Finally, the requisite intent was clear from both 

direct and indirect evidence. 

However, a harder question to answer is if the leaders committed genocide against the general 

population, most of whom were part of the Khmer national/ethnic group.  

This question illustrates some of the difficulties with the definition of genocide. It is possible to argue 

either way – on the one hand it could be simply argued that the Khmer Rouge leaders targeted 

people as members of the Khmer nation, in which case the definition would be satisfied. However, 

this seems not as plausible on the facts as a more likely categorisation is that those who were 

targeted (apart from the minorities) were members of political, professional and economic groups 

(which groups are unprotected by the crime). Alternatively, deaths were a result of random violence 

and harsh life conditions imposed on most of society (which again would not satisfy the definition). 

Crimes against Humanity 

The most important issue in relation to Crimes against Humanity would be whether in 1975 (the 

start of the Khmer Rouge atrocities) IL still required a nexus between crimes against humanity and a 

state of armed conflict.  

If it did, then it would be difficult to characterise most of the atrocities as having occurred during the 

armed conflict with Vietnam.  

Other issues would be those relating to the key requirements of the definition of crimes against 

humanity – the systematic or mass nature of the atrocities, discriminatory intent, and the issue of 

state action. While it would appear that in the main these would be satisfied, for some more 

research may be required if prosecutions ever were to eventuate.  

Finally, there is little doubt that many of the acts that constitute crimes against humanity did take 

place, even if records are not great, there was no shortage of survivors and witnesses. 
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Torture & Apartheid 

In both cases, Cambodia (or Kampuchea) had not ratified the relevant Conventions by 1975 (in fact, 

CAT only came into existence in 1984), and thus reliance would have to be made on liability under 

customary IL.  

It would be difficult to attribute individual international criminal responsibility for torture and 

apartheid given the uncertain state of customary IL as at 1975. 

After the fall of the Khmer Rouge & Moves towards Accountability 

for the Remaining Leaders of Khmer Rouge 

Despite the invasion by Vietnam in the late 1970’s, the Khmer Rouge continued to control parts of 

the country until well into the 1990s. As well as this, the Khmer Rouge retained strong support from 

China and ASEAN in the region. Also, because of the Cold War and the fear of Vietnam’s power in the 

region (who were backed by the Soviets), the USA and many other nations continued to recognise 

the Khmer Rouge as the legitimate government for quite some time after their fall from power. 

In 1979 both Pol Pot and Ieng Sary were tried in absentia by the new Vietnamese backed 

government, and a domestic Cambodian court sentenced them to death. However, it is widely 

acknowledged that these were nothing more than ‘show trials’. 

Ieng Sary was later granted an amnesty. 

It was the policy of the Cambodian government to offer amnesties to major leaders of the Khmer 

Rouge in return for making their peace with the government eventually weakened their fighting 

forces. 

In 1998, the UN appointed a group of experts to come up with a process for dealing with the Khmer 

Rouge legacy. The main recommendation was that the UN create another ad hoc criminal tribunal 

for Cambodia. This was rejected by the Cambodian government and the parties then entered into 

discussions regarding a possible compromise in the composition of any such tribunal. The UN 

insisted that because of the very poor state of the Cambodian justice system, a majority of judges 

and prosecutors should be international. 

After protracted negotiations, finally there was an agreement between the UN and Cambodia in 

2001, echoed in domestic Cambodian legislation, on the establishment of special ‘mixed’ courts. 

These Courts will be located witin the existing Cambodian domestic legal system, and are called 

‘Extraordinary Chambers’. The UN agreed in the end that the majority of judges would be 

Cambodian, but the international judges would be able to virtually veto decisions due to the voting 

requirements for decisions to be confirmed. However no trials have yet been scheduled. 

Reasons for the lack of International Accountability for the Crimes 

of the Khmer Rouge 

There are a number of reasons as to why there has been no real accountability as yet for the crimes 

of the Khmer Rouge: 

• Cambodia’s transition was different from most other transitional countries 

• Difficulties of gaining access to evidence 
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• The government’s ambivalence (many officials may be implicated themselves) 

• Primary emphasis on the need for national reconciliation 

• Lack of resources in Cambodia – any accountability mechanism would divert precious 

resources 

• Shortage of Cambodians with both the expertise and the ability to be unbiased that could be 

used in any accountability mechanism 

• Western methods of accountability are not necessarily appropriate to Cambodia 

• Major foreign governments were/are not interested 

• Fear of destabilisation 

• Runs counter to Cambodia’s ‘spiritual principles’ ie. Its Buddhist culture  

• Would interfere with the amnesties already granted 

• Instability and corruption within the political system in general 

• Cambodia’s dysfunctional criminal justice system 

There are several reasons why the UN has been unable to create an ad hoc tribunal (similar to the 

ICTY and ICTR) for Cambodia. 

In terms of the main legal obstacle, for the Security Council to take this step under Chapter VII of the 

UN Charter it would first have to find that the situation in Cambodia was a ‘threat to international 

peace and security’. It is difficult to characterise the present situation in Cambodia, more than 25 

years after the fall of Khmer Rouge, in this manner. The main political obstacle is the Cambodian 

government’s opposition to the proposal and thus a likely Chinese veto in the Security Council. 

Another form of accountability might be a Truth or Investigatory Commission. At one stage the 

Cambodian government had even proposed this. However, nothing came of it.  

Of course, time has also had its hands in the affair – few senior leaders remain alive, they were not 

young men (for the most part) to begin with, and those which have held on in the jungles hiding 

have either passed away, or would be so close to dying as to almost make it a pointless affair. 
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Topic 7 – War Crimes and the Former Yugoslavia in 

the 1990s 

The Historical Context of the Break-up of Yugoslavia 

Yugoslavia was created out of the ashes of World War II, and became a pro-Communist country 

under the control of Tito, who had led the largest opposition forces to the Nazis and their puppet 

regimes. Yugoslavia consisted of six republics – Serbia, Slovenia, Croatia, Bosnia-Herzegovina 

(hereafter ‘Bosnia’), Montenegro and Macedonia. Within the largest republic, Serbia, there were 

also two autonomous regions, Vojvodina and Kosovo. 

Tito had been successful in subduing nationalist and ethnic rivalries and fears by the use of carefully 

constructed federal arrangements that attempted to balance the various ethnic groups that lived in 

Yugoslavia. However, upon his death nationalist forces began to push their agendas. The person who 

gained considerable political advantage from this nationalism and who was to have a very powerful 

influence on the historical processes that led to the breakup of Yugoslavia was the then President of 

Serbia, Slobedon Milosevic. His nationalistic agenda and actions led directly to the dissolution of the 

federal political structure of Yugoslavia, which in turn led to succession claims by Slovenia, then 

Croatia, and then Bosnia. 

The charges against Milosevic before the ICTY reflect the three major wars that took place in the 

territory of the former Yugoslavia in the 1990s. 

The first war lasted about six months in 1991 and was between Croatia and the Croatian Serbs, who 

were backed by the Yugoslav National Army (‘JNA’). This war led to the succession of Croatia from 

Yugoslavia. Earlier in 1991 the republic of Slovenia had succeeded after a war lasting only a few 

weeks – few Serbs lived in Slovenia and there was little reason for Milosevic to continue his 

opposition to Slovenian independence. The second war was the longest lasting (1992-1995) and 

probably the most infamous – that between Bosnia and the Bosnian Serbs (backed by the JNA). This 

war eventually led to the succession of Bosnia under the Dayton Peace Agreement. The final war 

occurred during 1999 between the Federal Republic of Yugoslavia/Serbia and some elements of the 

majority Kosovo Albanians, which then sparked NATO intervention, resulting in Kosovo becoming 

administered by the UN. 

Macedonia achieved its independence in 1993 following the withdrawal of objections by Greece 

(who has its own region called Macedonia) on the basis that the new state would be known as ‘the 

former Yugoslav Republic of Macedonia’. Thus only the former republics of Montenegro and Serbia 

remained within the new entity called the Federal Republic of Yugoslavia (‘FRY’). However, a 

referendum in Montenegro in 2006 saw its people vote for independence from Serbia and it has 

recently been admitted as a new member of the United Nations. Thus the complete break-up of the 

six republics of the former Yugoslavia into six states is now complete, and this will turn into seven 

states if Kosovo achieves independence. 

As a result of the war between Croatia and the rebel Croatian Serbs in 1991, Croatia lost about a 

third of its territory; 10,000 people were killed and 250,000 people were driven from their homes. 
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However, in 1995 Croatia got its revenge and retook much of the territory it lost in 1991, driving out 

or causing over 200,000 Serbs to flee in the process. 

Within weeks of war breaking out in April 1992 in Bosnia the Bosnian Serb forces had taken 70% of 

the Territory. Over the next three years Serbian forces carried out a brutal siege of Sarajevo, most 

towns and villages suffered extensive damage, about 200,000 people were killed, and over 2 million 

people were displaced from their homes. Following a particularly vicious attack on the market place 

in Sarajevo in August 1995, NATO decided to bomb Bosnian Serb held positions. This, together with 

the successful Croation offensive and determined diplomatic pressure, led the parties into peace 

negotiations that led to the Dayton Peace Agreement. 

The final war was that which concerned Kosovo in 1999. 

War Crimes: Standards Applicable to International and Non-

International Armed Conflict 

There are two streams when it comes to the law of war: Law of the Hague and Law of Geneva. 

The ‘Law of the Hague’ was aimed at restricting the conduct of wars and particularly the methods 

and means of warfare; whereas the ‘Law of Geneva’ was more aimed at the treatment of non-

combatants during war and those combatants hors de combat (no longer able to take part in 

hostilities). The difference between these two branches of international humanitarian law is now 

more of historical importance as they are clearly related and do overlap in many areas. 

The key treaties in the development of war crimes are: 

• 1899 & 1907 Hague Conventions 

• 1929 Geneva Conventions 

• 1945 IMT Charter 

• 1949 Geneva Conventions – there are four altogether concerning wounded and sick armed 

forces on land (I); wounded and sick armed forces on sea (II); treatment of prisoners of war 

(III); and treatment of civilians (IV)  

• 1977 Two Additional Geneva Protocols (international armed conflict (I) and non-

international armed conflict (II)) 

• 1993 & 1994 Statutes of the ICTY and ICTR respectively 

• Article 8 of the ICC Statute 
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International humanitarian law makes a large differentiation between the laws that will apply to 

‘international’ armed conflict and those that apply to ‘non-international’ armed conflict (ie. civil 

wars). Furthermore, in situations where none of these rules apply, such as times of peace or where 

there are only ‘civil disturbances’, the protection of individuals is only provided by normal human 

rights law. Differentiating between these three circumstances is a vital task of international 

humanitarian law. 

It should be noted that the above rules for international and non-international armed conflict were 

very much drafted on the basis that there would be some sort of army belonging to one or more 

states or an organised rebel group fighting one another. This was the WWII model (1949 Geneva 

Conventions) and the colonial wars of liberation model (1977 Additional Protocols). The Treaties 

were not drafted with the idea that there would be loosely connected groups of people, such as 

international terrorists groups, declaring war or committing international crimes against states (al-

Qaeda is a good example). 

International Armed Conflict 

There must either be a ‘declared war or any other armed conflict ..’ or ‘.. partial or total occupation 

of the territory of’ one of the state parties to the Conventions. Article 2, 1949 Geneva Conventions 

The precise level of hostilities required is unclear and not spelt out in the Conventions. Provided the 

armed forces of a state are used, even sporadic border skirmishes seems to be sufficient. 
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The ICTY held that because the Bosnian Serb army had been under the control of the Republic of 

Serbia’s armed forces, this then ‘internationalised’ what might have been construed to have been a 

purely civil war. Tadic Case 

The four 1949 Geneva Conventions have been ratified by almost all states (188), and thus nearly all 

the provisions are considered to be customary IL. 

However, the 1977 Additional Protocol I has been ratified by only 150 states, perhaps rendering a 

lesser number of its provisions as customary IL. 

The 1949 Geneva Conventions use the system of defining certain ‘grave breaches’ as war crimes that 

invoke international criminal liability. These include: TB p354-356 

• Wilful killing 

• Torture or inhuman treatment 

• Wilfully causing great suffering or serious injury to body or health 

• Extensive destruction and appropriation of property, not justified by military necessity and 

carried out unlawfully and wantonly 

• Compelling a prisoner of war or civilian to serve in the forces of the hostile power 

• Wilfully depriving a prisoner of war or protected person the right of a fair and regular trial 

• Unlawful deportation or transfer of a protected person 

• Unlawful confinement of a protected person 

• Taking of hostages. 

Each Convention has a common article that forces state parties to enact laws making the ‘grave 

breaches’ criminal offences (with ‘effective’ criminal sanctions) within the state.  

State parties must also then bring accused persons to trial within the state or hand them over for 

trial to another state party. 

The 1977 Additional Protocol I expands the grave matters to include: 

• Medical experimentation Article 11 

• And violations of those acts listed in Article 85 (Article 85(3) is also a war crime under 

customary IL) TB p361-362 

Many war crimes are also encapsulated within the ICC Statute. Article 8, ICC Statute, TB p378-379 

A single soldier acting on their own initiative could clearly commit a war crime under Article 8, ICC 

Statute, however, the court is very unlikely to give itself jurisdiction and it is also if the prosecutor, 

using their discretion, would attempt to proceed anyway. This is because Article 8(1), ICC Statute 

states that for the court to have jurisdiction war crimes are to be committed in a planned or large 

scale manner.  
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Several non-grave matters are also war crimes under customary IL. These include rape and sexual 

crimes, the use of human shields, and the intentional staving of civilians. TB p93 

As well as war crimes against other humans, the ‘criminality of wilful destruction or plunder of 

cultural property during armed conflict is well established under both conventional and customary 

IL’. TB p108 

Non-International Armed Conflict 

In general fewer rules apply to such conflicts, and individual criminality for breaches is far less 

forthcoming. 

As well as the general humanitarian acts such as collection and care of the wounded and sick, 

common Article 3 of the Conventions requires that none of the following be committed against 

those taking no part in the hostilities: 

• Violence to life and person, in particular murder of all kinds, mutilation, cruel treatment and 

torture 

• Taking of hostages 

• Outrages upon personal dignity, in particular humiliating and degrading treatment 

• The passing of sentences and the carrying out of executions without previous judgement 

pronounced by a regularly constituted court, affording all the judicial guarantees which are 

recognised as indispensible by civilised peoples. 

While there appears to be ‘no consensus’ as to the level of violence that will invoke common article 

3, it is clear that low levels of civil strife, more in the nature of criminal activity, would not invoke its 

protection.  

It is clear that Additional Protocol II has a higher threshold than common article 3, requiring there to 

be two sets of armed forces, a responsible command, and sufficient control of territory needed to 

carry out sustained operations. Article 1 of Additional Protocol II also states that it ‘shall not apply to 

situations of internal disturbances and tensions, such as riots, isolated and sporadic acts of violence 

… not being armed conflict’. 

Note that this language is repeated in article 8 (2) (d) & (f) of the ICC Statute. 

Sadly, neither common article 3 nor Protocol II seem to say that breaches invoke individual liability, 

that is, breaches of these protections are not criminalised. 

The position is different under the ICC however – its Statute provides a precise list of war crimes in 

respect of internal armed conflict that covers four ‘serious’ violations of common article 3 (article 8 

(2)(c)) and a disparate list of 12 other violations (article 8 (2)(e)). 

Customary international law may also step in to help – some of the war crimes in non-international 

conflicts will attract criminal liability under customary IL, though prosecuting may be tricky. 
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Overview of the Violations of International Humanitarian Law 

Committed in the Former Yugoslavia and the Response of the UN 

The wars in the former Yugoslavia: ‘have been characterised by a succession of broken promises and 

agreements as well as massive and violent attacks on the civilian population and attacks on UN 

peacekeepers’. 

First, the wars are particularly renowned for the forced expulsion and killing of large sections of 

populations based on their ethnicity. For example, this is what occurred in Vukovar (Croats targeted) 

and later in 1995 when Croatia recovered much of its Territory (Serbs targeted); in large parts of 

Bosnia (Muslims targeted); and in Kosovo (Albanians targeted). This phenomenon has been given 

the term ‘ethnic cleansing’. 

A second common phenomenon that characterised much of the wars was wide and massive rape 

and sexual assault of women. Some allege that this was used in a systematic manner as virtually a 

weapon of the war and in order to assist in ethnic cleansing. 

A third common phenomenon that particularly characterised the Bosnian war was the attacks on UN 

personnel and peacekeepers, as well as other agencies trying to deliver humanitarian aid to civilian 

populations. For largely this reason, now included as a war crime in the ICC Statute is ‘intentionally 

directing attacks against personnel, instillations, material, units or vehicles involved in a 

humanitarian assistance or peacekeeping mission …’ (article 8 (2)(b)(iii) for international conflicts, 

and repeated in article 8 (2)(e)(iii) for non-international conflicts). Furthermore, peacekeepers were 

often used as human shields, leading to the inclusion of the following war crime: ‘utilizing the 

presence of a civilian or other protected person to render certain points, areas or military forces 

immune from military operations’ (article 8 (2)(b)(xxiii), ICC Statute). Interestingly, there is no 

equivalent provision for non-international conflicts. 

The UN took several actions to stop the war (in particular the Bosnian conflict): 

• The Security Council early in the conflict pronounced a complete embargo on all weapons 

and military equipment to all parties in the conflict. 

• It also announced economic sanctions on Serbia, condemned ‘ethnic cleansing’ and tried to 

get the International Committee of the Red Cross into the detention camps. 

• Yugoslavia was expelled from the UN. 

• Both the UN and the European Union recognised the breakaway republics of Slovenia, 

Croatia, Bosnia and Macedonia, but only after they had provided written guarantees 

concerning protection of minorities and human rights 

• It supplied a small number of peacekeepers (known as UNPROFOR) to help deliver 

humanitarian aid. 

• After numerous warnings to the parties against the commission of war crimes, in 1993 the 

Security Council established the ICTY. 
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• It also established UN ‘safe havens’, but only provided a small number of peacekeepers to 

protect them. 

• It sponsored various peace initiatives, all ultimately unsuccessful – success in stopping the 

war in the form of the Dayton Peace Agreement only came after the bombing of Bosnian 

Serb targets in 1995. 

‘Ethnic cleansing’ – Meaning and Role in International Criminal Law 

The pattern of ‘ethnic cleansing’ was repeated in all three major wars in the former Yugoslavia: 

‘Towns or villages were bombarded by federal army artillery, the paramilitary units moved in, homes 

and other buildings were burned or dynamited, people were either killed or rounded up and driven 

from the villages’. 

Added to this was systematic torture, sexual assault and various other acts of harassment designed 

to install fear in the targeted population, thereby making them flee even before towns or villages 

were attacked. 

Ethnic cleansing is defined as: 

‘rendering an area ethnically homogeneous by using force or intimidation to remove persons or 

given groups from the area’. UN Commission on Ethnic Cleansing 

Ethnic cleansing itself is not an international crime – but it can constitute other international crimes. 

The title of ethnic cleansing is used more to highlight the nature of the acts being committed. 

Ethnic cleansing may constitute genocide as mass deportations under inhumane conditions may 

constitute genocide if accompanied by the requisite intent. TB p32 

“Ethnic cleansing’ might fall under either ‘deportation or forcible transfer of population’ or 

‘persecution’, thus qualifying to be a crime against humanity under the ICC Statute. 

 Article 7, ICC Statute 

Of course the other elements of ‘crimes against humanity’ would also have to be satisfied. 

Note that the definition of ‘deportation or forcible transfer of population’ does not seem to restrict 

itself to only to forcible movement of people from one state to another, and seems to include the 

movement of people within a state. However, traditionally under IL the term ‘deportation’ has only 

included forcible movement of people from one state to another. 

Note also the proviso in the definition of ‘deportation or forcible transfer of population’ – ‘without 

grounds permitted under IL’. This would seem to indicate that where a deportation or forced 

transfer was carried out humanely and for a humanitarian purpose it would not be a crime against 

humanity (an example might be where the deportation is to remove the people from the static front 

lines in a war, or from contaminated ground). 

Ethnic cleansing can also be a war crime.  

The basic requirements of international humanitarian law must first be met – for example, there 

must be an armed conflict or war. The list of ‘grave breaches’ of the Geneva Conventions includes: 

‘Unlawful deportation or transfer of a protected person’, and this is included in the ICC Statute. 

 Article 8(2)(a)(vii), ICC Statute 

Many other ‘serious violations of the laws and customs’ of international and non-international 

armed conflict could also apply to situations of ethnic cleansing. 
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 Article 8(2)(b) & Article 8(2)(e), ICC Statute 

Keep in mind some of the qualifications placed on these articles. 

 Article 8(2)(e)(viii) & others, ICC Statute 

Rape during Armed Conflict and Feminist Perspectives of 

International Humanitarian Law 

The wars in the former Yugoslavia are also well known for their highly publicised stories of massive 

rape and abuse of women. It was also the first time that such crimes had been brought to the fore of 

the public attention of the international community and prosecuted in an international criminal 

court. 

No rape charges were brought at Nuremberg, partly because it was not part of Nazi racial policy to 

allow its troops to rape non-Aryan women (this is not to say that it did not happen). Another likely 

reason was that probably the most widespread and systematic cases of rape during WWII were 

actually conducted by the Soviets against German women when the Soviets entered Germany 

proper towards the end of the war. Rape also characterised many of the conflicts that took place 

after WWII, the war of independence in Bangladesh perhaps being one of the worst examples. 

However, it was the war in Bosnia that brought out the issue more than ever before. 

The ICTY Statute simply includes ‘rape’ as a crime against humanity, but the word ‘rape’ is not 

mentioned in the articles on war crimes (although it would clearly fall under ‘torture or inhuman 

treatment’ or ‘wilfully causing great suffering .. to health’).  

However, the ICC Statute develops the law considerably. One of the enumerated acts under crimes 

against humanity is ‘rape, sexual slavery, enforced prostitution, forced pregnancy, enforced 

sterilization, or any other forms of sexual violence of comparable gravity’. Article 7(1)(g), ICC Statute 

‘Forced pregnancy’ is defined as ‘the unlawful confinement of a woman forcibly made pregnant, 

with the intent of affecting the ethnic population of any population …’. 

With respect to war crimes, note the explicit sexually related violations mentioned for international 

armed conflict. Article 8(2)(b)(xxii), ICC Statute 

This provision is the same for non- international armed conflict. Article 8(2)(e)(vi), ICC Statute 

The primary Response of the International Community – The 

International Tribunal for the Former Yugoslavia: Origins, Statute, 

Rules of Procedure and Evaluation 

The primary legal response and push for accountability by the international community to the mass 

violations of international humanitarian law committed in the former Yugoslavia was the 

establishment in 1993 of the ICTY. 

The UN Security Council, following recommendations by their commission of experts, passed 

Resolution 827 in May 1993 that instituted the ICTY. The significance of the Security Council taking 

this step as opposed to the ICTY being formed by a multilateral Treaty (such as the Statute of the 

ICC), is that not only did this allow the ICTY to come into existence much quicker, but it also ensured 

that all states would be bound by its Statute. 

Human rights advocates hope that it was formed to provide some accountability for the massive 
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assaults on human dignity that had been committed in the former Yugoslavia, to provide justice, and 

to deter future violations. A more cynical view might be that such a move eased the conscience of 

many European powers, which had done relatively little to prevent and then stop the situation from 

continuing. 

Statute and Rules of Procedure 

 TB p365-370 

The ICTY has jurisdiction over: 

• genocide  Article 4, ICTY Statute 

• crimes against humanity  Article 5, ICTY Statue 

• and certain war crimes  Articles 2 & 3, ICTY Statute 

Its temporal jurisdiction is any such crime committed after 1st January 1991. Note there is no end 

time limit. Articles 1 & 8, ICTY Statute 

And its territorial jurisdiction is crimes committed within the territory of the former Yugoslavia.  

  Article 8, ICTY Statute 

While the ICTY and domestic courts have concurrent jurisdiction, the ICTY can have primacy. 

 Article 9, ICTY Statute 

Act of State and related sovereign immunity defences, as well as the superior orders defence are all 

precluded in the ICTY. Article 7, ICTY Statute 

In cases where the ICTY cannot obtain custody of a suspect, it may conduct a case in a trial Chamber. 

This trial Chamber has power to then issue an international warrant on the basis of this evidence. In 

simple terms, it is a quasi in absentia trial. Rule 61 

The maximum penalty is life imprisonment and an order for restitution against the defendant. 

 Article 24, ICTY Statue 

There is a right of appeal by both defendant and prosecutor to an Appeals Chamber. 

 Article 25, ICTY Statue 

Evaluation 

Writers and commentators have differed over their evaluations of the ICTY. 

For example Meron, writing from an IL perspective, refers to 7 important major developments that 

the formation of the ICTY has led to. These are: 

• The use of Chapter VII of the UN Charter to establish the ICTY, which meant that the Security 

Council characterised the violations of international humanitarian law as a ‘threat to 

international peace and security’ 

• It confirmed that many aspects of international humanitarian law are customary IL. 

• It treated the conflicts in the former Yugoslavia as international and not internal conflicts. 
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• It sparked the movement towards the international criminalisation of the offences under 

common article 3 of the Geneva Conventions committed in non-international armed conflict 

• It provided for clearer and more substantive rights for accused persons than previous 

international criminal tribunals. 

• Its Statute specifically stated that rape would be considered to also be a crime against 

humanity, provided the other prerequisites for crimes against humanity are met. 

• It further broke down the need to show a nexus between crimes against humanity and 

armed conflict 

There are also a lot of critics – in particular, they focus on the ‘victors justice’ idea, the ICTY seemed 

to focus mostly on Serb perpetrators, while all sides in the conflict were guilty of inflicting horrible 

acts upon each other. 

Other responses of the International Community – Resort to the 

International Court of Justice & a Truth Commission? 

The wars of the former Yugoslavia have also brought forward some other possible international 

responses in addition to the creation of the ICTY. One response was a civil suit brought against 

Radovan Karadzic, the former Bosnian Serb political leader (see Topic 9). 

Another response we have also come across already (in both the previous Topics) is when states or 

the UN brings a claim to the International Court of Justice (the ‘ICJ’). The purpose of such a claim is 

to ask the ICJ to make a pronouncement that might confirm a violation of international criminal law, 

or to clarify or vindicate a particular point of view relevant to international criminal law. (the ICJ is 

not a criminal court, it can only make declarations and order reparations against a state) 
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Topic 8 - The Rule of the Burmese Generals and the 

International Crime of Slavery and Related Practices 

The Historical Context of the Rule of the Burmese Generals 

Prior to its colonisation by the British, Burma was a society of remarkable ethnic diversity that had 

no central government and was ruled by traditional kingships and other local governments. The 

British colonised Burma in 1820 and annexed it as part of its Indian Empire. The Indian 

administration was extended to Burma and as a result Burma inherited an English common law 

system. 

In the early 20th century some students, led by Aung San, started to demand independence, and 

upon the outbreak of WWII they forged an alliance with the Japanese. However, when the Japanese 

occupied Burma in WWII, the occupation proved to be brutal and the independence movement 

(together with practically everyone in Burma) wanted the Japanese out. Following the end of 

hostilities the British finally decided to grant Burma its independence, although Aung San was 

assassinated in a factional dispute prior to independence in 1948. He clearly would have been the 

new leader and was considered a national hero. 

The daughter of Aung San is the famous Nobel Peace Prize winner and leader of the present day 

democracy movement, the National League for Democracy (‘NLD’), Daw Aung San Suu Kyi. 

A military government has been in power since their coup in 1962. The so-called ‘coup’ in 1988 

ushering in the SLORC government was in practical effect a continuation of military rule (as was the 

later change of name to the ‘State Peace and Development Council’ (the ‘SPDC’) in November 1997). 

Despite some promises of reform and some meetings with Daw Aung San Suu Kyi, in substance little 

in Burma has changed. Some easing of repression has taken place (including political prisoners being 

released), and limited negotiations have taken place between the military and Daw Aung San Suu 

Kyi, although in 2004 the NLD boycotted the military’s Convention to draw up a new Constitution. 

Real political progress thus still seems a long way off. 

The Human Rights Situation within Burma 

In 1992 Burma was rated in the World Human Rights Guide, together with Iraq, as having the lowest 

human rights rating of any country in the world. 

In 1992 the UN Commission on Human Rights appointed a ‘Special Rapporteur’ for Myanmar (the UN 

uses the new name), whose role it is to investigate and report on Burma’s human rights record, as 

well as attempt to engage the government of Burma in a dialogue in order to improve its human 

rights record. 

Conclusions of the UN Special Rapporteur for Myanmar 

1. The Special Rapporteur regrets that, in spite of his continuing efforts to obtain the authorization of the 

Government of Myanmar to visit the country and in spite of the encouraging statements made by the 

Permanent Representative of Myanmar, both in the Commission on Human Rights and the General Assembly, 

he has not so far obtained any response. In this regard, the criticism levelled by the authorities against the 

reports of the Special Rapporteur is, in large part, based onthe ground that the reports rely on information 
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received from outside the country and do not reflect the actual situation in Myanmar. It stands to reason that, 

if the General Assembly and the Commission are to benefit from an assessment of that criticism, the 

agreement of the Myanmar authorities to a visit by the Special Rapporteur is essential. 

2. The Special Rapporteur has observed the beginnings of a positive attitude with respect to the easing of 

restrictions on political parties, especially in relation to the activities of the NLD and its right to hold meetings. 

This change on the part of the authorities is welcome. However, it would appear that this change is of a purely 

formal and limited nature given the virtually complete control which the authorities seem to exercise on the 

freedoms of association, assembly and expression. The Special Rapporteur notes that the absence of respect 

for the rights pertaining to democratic governance continues to be at the root of all the major violations of 

human rights in Myanmar insofar as this absence is inherent in a power structure which is autocratic and 

accountable only to itself, thus resting on the denial and repression of fundamental rights. The Special 

Rapporteur concludes that genuine and enduring improvements in the situation of human rights in Myanmar 

cannot be attained without respect for the rights pertaining to democratic governance. In this regard, he notes 

with particular concern that the electoral process initiated in Myanmar by the general elections of 27 May 

1990 has still, after seven years, to reach its conclusion and that the Government still has not implemented its 

commitment to take all necessary steps towards the establishment of democracy in the light of those 

elections. 

3. On the basis of his examination of the situation of human rights in Myanmar over the past year, the Special 

Rapporteur has unfortunately come to the general conclusion that, except for the apparent easing of 

restrictions on political activities as referred to in paragraph 69, there has been no change in that situation 

since his last report to the General Assembly and to the Commission on Human Rights. The resolutions of the 

General Assembly and of the Commission have gone largely unheeded by the Government of Myanmar. The 

result is that the conclusions of the Special Rapporteur as contained in his reports to the General Assembly at 

its fifty-second session (A/52/484, annex, paras. 143-151) and the Commission on Human Rights at its fiftythird 

session (E/CN.4/1997/64, paras. 101-107) remain substantially the same, except for the fact that, according to 

certain reports, a meeting took place in mid-July 1997 between a representative of SLORC and an official of the 

NLD. There have been suggestions that the substance of those discussions was political in character but the 

Special Rapporteur has no concrete information in this regard. 

4. The well-documented reports, photographs and testimonies received by the Special Rapporteur lead him to 

conclude that extrajudicial, summary or arbitrary executions, the practice of torture, portering and forced 

labour continue to occur in Myanmar, particularly in the context of development programmes and of counter-

insurgency operations in minority-dominated regions. 

5. With regard to arbitrary arrest and detention, the Special Rapporteur does not doubt that such violations 

take place on a wide scale if for no other reason than that an examination of the laws in place show that such 

violations are legal and may easily occur. At the same time, the absence of an independent judiciary, coupled 

with a host of executive orders criminalizing far too many aspects of normal civilian conduct, prescribing 

enormously disproportionate penalties and authorizing arrest and detention without judicial review or any 

other form of judicial authorization, leads the Special Rapporteur to conclude that a significant percentage of 

all arrests and detentions in Myanmar are arbitrary when measured by generally accepted international 

standards. In this regard, the Special Rapporteur expresses his deep concern at the continued detention of 

many political prisoners, in particular elected representatives, and the continuing arrests and harassment of 

supporters of democratic groups in Myanmar.  

6. Because of both visible and invisible pressures, the people of Myanmar live in a climate of fear in which 

whatever they or their family members may say or do, particularly in the exercise of their political rights, 

involves the risk of arrest and interrogation by the police or military intelligence. The Special Rapporteur notes 

that NLD leaders cannot assemble in a group, cannot freely discuss, and cannot publish or distribute printed or 
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video material. In this situation it is difficult to assume that open discussion and free exchanges of views and 

opinions can possibly take place in Myanmar, unless they are in support of the military regime. 

7. Turning to freedom of movement and residence in Myanmar, including the right to leave and re-enter one’s 

own country, the Special Rapporteur concludes that there are clear violations of those freedoms in both law 

and practice. Specifically, severe, unreasonable and, in the case of the Muslim Rakhine population, racially 

based restrictions are placed on travel inside the country and abroad. On the matter of internal deportations 

and forced relocations, the Special Rapporteur concludes that the Government’s policy violates freedom of 

movement and residence and, in some cases, constitutes discrimination based on ethnic considerations. 

8. In his report to the General Assembly, the Special Rapporteur analysed the laws relating to citizenship and 

their effect on the exercise of civil and political rights. He raised serious questions of the consistency of those 

laws with generally accepted international norms, since those laws appear to be discriminatory on the basis of 

ethnicity, fail to ensure equality before the law, and do not provide special measures of protection to which 

children are entitled. In the short term, this situation produces serious violations of the rights of both 

minorities and other persons living in the country as well as a sense of not belonging to Myanmar. In the long 

term, the situation is likely to discourage a sense of national unity and to encourage and exacerbate 

secessionist movements likely to be destructive of a multiethnic and multi-religious nation. Sheer repression 

following efforts at ceasefire agreements would not appear to be the answer. 

9. The Special Rapporteur welcomes the ratification by Myanmar of the Convention on the Elimination of All 

Forms of Discrimination against Women in 1997. In this regard, he hopes that the Government of Myanmar 

will also ratify the Convention for the Suppression of the Traffic in Persons and of the Exploitation of the 

Prostitution of Others, signed by Myanmar on 14 March 1956. 

There is much evidence to say that there have been few significant changes to the situation inside 

Burma since the publication of this Report. In fact, the Special Rapporteur resigned due to lack of 

progress in the implementation of his Report. 

While Burma has committed many international crimes, the primary focus here is on slavery and the 

trafficking of peoples (other crimes are covered elsewhere). 

The International Crime of Slavery and Related Practices 

The international crime of slavery (and related practices) has a long history and ranks together with 

piracy as being the oldest of international crimes. 

The economic benefits of slavery and the slave trade were very much bound up with colonialist 

practices. This is clear given that most slaves in history were African. 

The crime of slavery is unique amongst international crimes - because slavery has been largely (but 

certainly not totally) eradicated since the early 20th century without any reliance on international 

enforcement mechanisms – the moral/religious reasons were sufficient for a consensus of the major 

countries to outlaw it. 

Slavery is one of the few examples of international law at work prior to the instruments of the 20th 

century – and ironically, the economic actions taken by both emancipated nations and their citizens 

against nations where slavery was still legal contributed significantly. 

France in 1791 was the first country to outlaw it, but it reintroduced it in its colonies in 1799, and 

slaves were not freed in these territories until 1848. England abolished it in 1833 and most other 

European states did so from 1840 until the 1860s, and America abolished it in the middle of a bloody 
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civil war in the 1860s. It appears that it could not, however, become an international crime (it clearly 

had been a domestic one in many parts of the world) until it was sufficiently defined under IL, which 

did not occur until the Slavery Convention 1926. 

Slavery, narrowly defined as in the Slavery Convention 1926 (below), is a separate international 

crime, as well as being a crime against humanity provided the additional circumstances are present, 

and a war crime if committed against foreign nationals. 

Slavery is considered jus cogens under customary IL. TB p112 

On the other hand, the position of forced labour is not entirely clear. It would seem that only two 

circumstances would transform forced labour into an international crime.  

The first is where the forced labour involved a total control over a person’s life so as to be similar to 

slavery, and the second is where the forced labourer was living in inhuman conditions. 

Of course, signatories to the following two conventions would also attract additional liability under 

them. 

Slavery Convention 1926 

Slavery is defined in narrow terms: ‘the status or condition of a person over whom any or all of the 

powers attaching to the right of ownership are exercised’. Article 1(1), Slavery Convention 1926 

‘Forced labour’ is allowed for ‘public purposes’.  Article 5(1), Slavery Convention 

This seems a large loophole as this phrase is not defined, permitting states to argue ‘public purposes’ 

in a wide variety of situations.  

Forced labour for ‘private’ purposes only allowed when it is of an exceptional character; the 

person(s) receive ‘adequate remuneration’, and it doesn’t involve the removal of labourers from 

their usual place of residence. Article 5(2), Slavery Convention 

Additional slave-related practices were condemned later on, including debt bondage, serfdom, 

various practices relating to women and marriage, and the sale of children for labour. 

 Article 1, Supplementary Convention to the Slavery Convention 1956 

ILO Forced Labour Convention 1930 

For the purposes of this Convention the term forced or compulsory labour shall mean all work or 

service which is exacted from any person under the menace of any penalty and for which the said 

person has not offered himself voluntarily. Article 2(1), Forced Labour Convention 1930 

Exceptions include things such as work of a purely military character, work part of ‘normal civic 

obligations’, work carried out as part of a prison sentence and work needed in cases of emergency. 

 Article 2(2), Forced Labour Convention 

State parties cannot allow the private sector to engage in forced labour nor grant concessions to the 

private sector that involve forced labour. Articles 4 & 5, Forced Labour Convention 

9, 10, 11, 12, 13, 14, 15 -21 

Restrictions upon the exceptions include: 
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Article 9 (matters state parties have to take into account before resorting to forced labour) 

Except as otherwise provided for in Article 10 of this Convention, any authority competent to exact 

forced or compulsory labour shall, before deciding to have recourse to such labour, satisfy itself-- 

(a) that the work to be done or the service to be rendered is of important direct interest for the 

community called upon to do work or render the service; 

(b) that the work or service is of present or imminent necessity; 

(c) that it has been impossible to obtain voluntary labour for carrying out the work or rendering the 

service by the offer of rates of wages and conditions of labour not less favourable than those 

prevailing in the area concerned for similar work or service; and 

(d) that the work or service will not lay too heavy a burden upon the present population, having 

regard to the labour available and its capacity to undertake the work. 

Article 10 (a number of substantive restrictions ‘for the execution of public works’) 

1. Forced or compulsory labour exacted as a tax and forced or compulsory labour to which recourse 

is had for the execution of public works by chiefs who exercise administrative functions shall be 

progressively abolished. 

2. Meanwhile, where forced or compulsory labour is exacted as a tax, and where recourse is had to 

forced or compulsory labour for the execution of public works by chiefs who exercise 

administrative functions, the authority concerned shall first satisfy itself-- 

(a) that the work to be done or the service to be rendered is of important direct interest for 

the community called upon to do the work or render the service; 

(b) that the work or the service is of present or imminent necessity; 

(c) that the work or service will not lay too heavy a burden upon the present population, 

having regard to the labour available and its capacity to undertake the work; 

(d) that the work or service will not entail the removal of the workers from their place of 

habitual residence; 

(e) that the execution of the work or the rendering of the service will be directed in 

accordance with the exigencies of religion, social life and agriculture. 

Article 11 (forced labour can only apply to males between 18 and 45, there must be a maintenance 

of able-bodied men indispensable for family and social life, and a respect for conjugal tie) 

1. Only adult able-bodied males who are of an apparent age of not less than 18 and not more than 

45 years may be called upon for forced or compulsory labour. Except in respect of the kinds of 

labour provided for in Article 10 of this Convention, the following limitations and conditions shall 

apply: 

(a) whenever possible prior determination by a medical officer appointed by the 

administration that the persons concerned are not suffering from any infectious or 

contagious disease and that they are physically fit for the work required and for the 

conditions under which it is to be carried out; 

(b) exemption of school teachers and pupils and officials of the administration in general; 

(c) the maintenance in each community of the number of adult able-bodied men 

indispensable for family and social life; 

(d) respect for conjugal and family ties. 
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2. For the purposes of subparagraph (c) of the preceding paragraph, the regulations provided for in 

Article 23 of this Convention shall fix the proportion of the resident adult able-bodied males who 

may be taken at any one time for forced or compulsory labour, provided always that this 

proportion shall in no case exceed 25 per cent. In fixing this proportion the competent authority 

shall take account of the density of the population, of its social and physical development, of the 

seasons, and of the work which must be done by the persons concerned on their own behalf in 

their locality, and, generally, shall have regard to the economic and social necessities of the 

normal life of the community concerned. 

Article 12 (forced labourers cannot be taken away for more than 60 days in a year) 

1. The maximum period for which any person may be taken for forced or compulsory labour of all 

kinds in any one period of twelve months shall not exceed sixty days, including the time spent in 

going to and from the place of work. 

2. Every person from whom forced or compulsory labour is exacted shall be furnished with a 

certificate indicating the periods of such labour which he has completed. 

Article 13 (they must be subject to normal working hours and they have a weekly day of rest) 

1. The normal working hours of any person from whom forced or compulsory labour is exacted shall 

be the same as those prevailing in the case of voluntary labour, and the hours worked in excess of 

the normal working hours shall be remunerated at the rates prevailing in the case of overtime for 

voluntary labour. 

2. A weekly day of rest shall be granted to all persons from whom forced or compulsory labour of 

any kind is exacted and this day shall coincide as far as possible with the day fixed by tradition or 

custom in the territories or regions concerned. 

Article 14 (forced labourers shall be paid the same wages as for other workers) 

1. With the exception of the forced or compulsory labour provided for in Article 10 of this 

Convention, forced or compulsory labour of all kinds shall be remunerated in cash at rates not less 

than those prevailing for similar kinds of work either in the district in which the labour is employed 

or in the district from which the labour is recruited, whichever may be the higher. 

2. In the case of labour to which recourse is had by chiefs in the exercise of their administrative 

functions, payment of wages in accordance with the provisions of the preceding paragraph shall 

be introduced as soon as possible.  

3. The wages shall be paid to each worker individually and not to his tribal chief or to any other 

authority. 

4. For the purpose of payment of wages the days spent in travelling to and from the place of work 

shall be counted as working days. 

5. Nothing in this Article shall prevent ordinary rations being given as a part of wages, such rations 

to be at least equivalent in value to the money payment they are taken to represent, but 

deductions from wages shall not be made either for the payment of taxes or for special food, 

clothing or accommodation supplied to a worker for the purpose of maintaining him in a fit 

condition to carry on his work under the special conditions of any employment, or for the supply 

of tools. 

Article 15 

1. Any laws or regulations relating to workmen's compensation for accidents or sickness arising out 

of the employment of the worker and any laws or regulations providing compensation for the 
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dependants of deceased or incapacitated workers which are or shall be in force in the territory 

concerned shall be equally applicable to persons from whom forced or compulsory labour is 

exacted and to voluntary workers. 

2. In any case it shall be an obligation on any authority employing any worker on forced or 

compulsory labour to ensure the subsistence of any such worker who, by accident or sickness 

arising out of his employment, is rendered wholly or partially incapable of providing for himself, 

and to take measures to ensure the maintenance of any persons actually dependent upon such a 

worker in the event of his incapacity or decease arising out of his employment. 

Article 16 

1. Except in cases of special necessity, persons from whom forced or compulsory labour is exacted 

shall not be transferred to districts where the food and climate differ so considerably from those 

to which they have been accustomed as to endanger their health. 

2. In no case shall the transfer of such workers be permitted unless all measures relating to hygiene 

and accommodation which are necessary to adapt such workers to the conditions and to 

safeguard their health can be strictly applied. 

3. When such transfer cannot be avoided, measures of gradual habituation to the new conditions of 

diet and of climate shall be adopted on competent medical advice. 

4. In cases where such workers are required to perform regular work to which they are not 

accustomed, measures shall be taken to ensure their habituation to it, especially as regards 

progressive training, the hours of work and the provision of rest intervals, and any increase or 

amelioration of diet which may be necessary. 

Article 17 

Before permitting recourse to forced or compulsory labour for works of construction or maintenance 

which entail the workers remaining at the workplaces for considerable periods, the competent 

authority shall satisfy itself-- 

(1) that all necessary measures are taken to safeguard the health of the workers and to 

guarantee the necessary medical care, and, in particular, (a) that the workers are 

medically examined before commencing the work and at fixed intervals during the period 

of service, (b) that there is an adequate medical staff, provided with the dispensaries, 

infirmaries, hospitals and equipment necessary to meet all requirements, and (c) that the 

sanitary conditions of the workplaces, the supply of drinking water, food, fuel, and 

cooking utensils, and, where necessary, of housing and clothing, are satisfactory; 

(2) that definite arrangements are made to ensure the subsistence of the families of the 

workers, in particular by facilitating the remittance, by a safe method, of part of the 

wages to the family, at the request or with the consent of the workers; 

(3) that the journeys of the workers to and from the workplaces are made at the expense 

and under the responsibility of the administration, which shall facilitate such journeys by 

making the fullest use of all available means of transport; 

(4) that, in case of illness or accident causing incapacity to work of a certain duration, the 

worker is repatriated at the expense of the administration; 

(5) that any worker who may wish to remain as a voluntary worker at the end of his period 

of forced or compulsory labour is permitted to do so without, for a period of two years, 

losing his right to repatriation free of expense to himself. 
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Article 18 

1. Forced or compulsory labour for the transport of persons or goods, such as the labour of porters 

or boatmen, shall be abolished within the shortest possible period. Meanwhile the competent 

authority shall promulgate regulations determining, inter alia, (a) that such labour shall only be 

employed for the purpose of facilitating the movement of officials of the administration, when on 

duty, or for the transport of Government stores, or, in cases of very urgent necessity, the transport 

of persons other than officials, (b) that the workers so employed shall be medically certified to be 

physically fit, where medical examination is possible, and that where such medical examination is 

not practicable the person employing such workers shall be held responsible for ensuring that they 

are physically fit and not suffering from any infectious or contagious disease, (c) the maximum 

load which these workers may carry, (d) the maximum distance from their homes to which they 

may be taken, (e) the maximum number of days per month or other period for which they may be 

taken, including the days spent in returning to their homes, and (f) the persons entitled to demand 

this form of forced or compulsory labour and the extent to which they are entitled to demand it. 

2. In fixing the maxima referred to under (c), (d) and (e) in the foregoing paragraph, the competent 

authority shall have regard to all relevant factors, including the physical development of the 

population from which the workers are recruited, the nature of the country through which they 

must travel and the climatic conditions. 

3. The competent authority shall further provide that the normal daily journey of such workers shall 

not exceed a distance corresponding to an average working day of eight hours, it being 

understood that account shall be taken not only of the weight to be carried and the distance to be 

covered, but also of the nature of the road, the season and all other relevant factors, and that, 

where hours of journey in excess of the normal daily journey are exacted, they shall be 

remunerated at rates higher than the normal rates. 

Article 19 

1. The competent authority shall only authorise recourse to compulsory cultivation as a method of 

precaution against famine or a deficiency of food supplies and always under the condition that 

the food or produce shall remain the property of the individuals or the community producing it. 

2. Nothing in this Article shall be construed as abrogating the obligation on members of a 

community, where production is organised on a communal basis by virtue of law or custom and 

where the produce or any profit accruing from the sale thereof remain the property of the 

community, to perform the work demanded by the community by virtue of law or custom. 

Article 20 

Collective punishment laws under which a community may be punished for crimes committed by any 

of its members shall not contain provisions for forced or compulsory labour by the community as one 

of the methods of punishment. 

Article 21 

Forced or compulsory labour shall not be used for work underground in mines. 

 

The illegal exaction of forced or compulsory labour shall be punishable as a penal offence, and it 

shall be an obligation on any Member ratifying this Convention to ensure that the penalties imposed 

by law are really adequate and are strictly enforced. Article 25, Forced Labour Convention 
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The Practice of Forced Labour in Burma 

Allegations of the widespread use of forced labour by the military regime in Burma have consistently 

been made for sometime now. For example, in 1995 Human Rights Watch/Asia estimated that since 

1992 at least two million people in Burma had been forced to work without pay on various 

construction projects. 

In 1996 the International Labour Organisation (the ‘ILO’) conducted a detailed inquiry into this 

practice. This came about when, under the ILO Constitution, it was initiated by 20 workers’ delegates 

laying a letter of complaint alleging non-observance of Burma’s obligations under the 1930 Forced 

Labour Convention. 

The ILO found several contraventions of the Forced Labour Convention: 

• The use of forced labour in Burma falls within the definition in Article 2(1) of the Forced 

Labour Convention 1930, and does not fall under any of the exceptions in article 2(2) 

• The obligation to suppress forced labour in article 1(1) of the Forced Labour Convention 1930 

is violated by Burma’s national laws, given the wide discretion allowed authorities under the 

Village Act and the Town Act. 

• The obligation in article 25 of the Forced Labour Convention 1930 to effectively punish 

people found to be using forced labour is violated as not one person seems to ever have 

been so punished in Burma. 

Since the ILO Report, it seems that there has been little substantive change inside Burma, although it 

is clear that the government has made some effort to try to appease the international community. 

The ILO decided by a 257-41 vote and 31 abstentions (many Asian countries voted against) to 

recommend to ILO members that if no positive actions are taken by Burma by November 2000, they 

should review their links with Burma and take whatever action necessary to ensure that Burma will 

not perpetuate its practices of forced labour. An ILO representative was nominated to oversee and 

assist Burma in stopping the continued use of forced labour, however, nothing seems to have 

happened over 5 years since the appointment was effected in 2002. 

Accountability in the form of a Civil Suit against Companies doing 

Business with the Burmese Government (UNOCAL Case) 

The Burmese military government still remains in power, thus it is not surprising that in substance no 

accountability for the international crimes of the Burmese Generals has taken place. However, one 

form of attempted accountability is a very interesting civil suit undertaken in America. 

The plaintiffs are a group of Burmese villagers and farmers who were alleged to have suffered from 

forced labour and other human rights violations. The four defendants consisted of three companies 

that were responsible for the Yadana Natural Gas Field development project, as well as the ruling 

Burmese military junta (the ‘SLORC’ prior to the change of name to the SPDC). 
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The plaintiffs alleged that UNOCAL corporation had subsidised, were aware of, and benefited from 

the SLORC’s violations of human rights, including its use of forced labour that was used on the joint 

project. However, it did not allege that UNOCAL engaged in any of these activities itself. 

This civil action made use of the Alien Torts Claim Act 1799 (USA) (the ‘ATCA’) as the means by which 

the plaintiffs were able to have an American court determine the claim. This was the same Act that 

was used in the civil action on torture – the Filartiga v Pena-Irala case (see Topic 2). 

The ATCA has been used by a number of victims/survivors of human rights violations since the 1980 

Filartiga v Pena-Irala case as a means of instituting civil actions in America against perpetrators of 

human rights violations that occur in other parts of the world. 

The basic requirements for an ATCA case are: 

First, the plaintiff must be an ‘alien’ ie. not a US citizen. Secondly, the defendant must be responsible 

for a tort, which, thirdly, must be one that violates IL (examples are torture, extrajudicial killings, 

forced labour (as in the UNOCAL case) and others). 

In defence to an ATCA case, the defendant may raise the Statute of Limitations even though the 

ATCA does not mention a specific time period. One can also raise the lack of exhaustion of domestic 

remedies as a defence, although this will fail if the plaintiff can show that such remedies are 

‘ineffective, futile or unduly prolonged’. Other possible defences such as forum non conveniens and 

sovereign immunity have rarely succeeded. 

In the original case, the judge (Judge Lew) rejected the case. He was of the opinion that the plaintiffs 

could not show that UNOCAL had committed the human rights violations in question, nor did it 

instruct the Burmese government to do so, nor did it conspire with the Burmese government to 

achieve this end. Basically, this was a more conservative view of the obligations of joint venturers. 

The plaintiffs did in fact appeal against Judge Lew’s decision. The result of this appeal in June 2002 

was that Judge Lew’s decision was reversed and the matter will go to trial at some later stage. In the 

end the case was settled, and the terms of the settlement were not made public. 
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Topic 9 - The Response of the International 

Community – the Different Options 
What are the options for accountability of perpetrators of international crimes? If perpetrators are 

to be held accountable, specific mechanisms need to be established for this purpose. 

Certain mechanisms have been established by the ‘bystanders’, such as criminal trials (both national 

and international), truth or investigatory commissions, use of civil suits against perpetrators, and the 

resort to the International Court of Justice. 

These different measures are not mutually exclusive, which is very important, as methods which 

bring better results tend to be harder to pursue, and some measures bring results which are 

mutually beneficial. 

Even where transitional governments have enacted laws granting ‘blanket’ amnesties to 

perpetrators, courts in those counties or in other countries have often still been able to take some 

action. 

Is there a Duty to Prosecute International Crimes? 

Confusion surrounds this matter – some people believe there is, others don’t. 

A positive approach brings several advantages: 

• General deterrence (stops future repression) 

• Affirms the rule of law 

• The dangers of not punishing – it creates an atmosphere of impunity, which undermines the 

new government and institutions connected with the rule of law 

• Advances transition to democracy – strengthens fragile democracies and affirms supremacy 

of civilian institutions 

But there are also arguments against it: 

• Democracy may not survive politically charged criminal trials – these may provoke rebellions 

and other confrontations. 

• Reconciliation will be furthered by not prosecuting.  

• The criminal justice system of the relevant state may be unable or unwilling to provide fair 

criminal trials 

• The difficulties of high burdens of proof required in criminal trials 

• In situations where much of the evidence is hidden and in the hands of the perpetrators, a 

criminal trial approach would be unlikely to result in convictions, and in fact may exonerate 

perpetrators. 

• The high cost of criminal trials 
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Resort to Criminal Process – National, Foreign, International and 

Hybrid Criminal Trials 

Where states or the international community decide to use the criminal trial approach to 

accountability, four possible types of criminal courts could be utilised.  

First, and most obviously, the domestic courts of the state where the violations took place could be 

employed. (such as in Barbie, Touvier, trials of the Nazi judges by German courts) 

Secondly, a foreign court could be used – in other words, the domestic court of another state from 

where the violations took place. (the ‘other’ Nuremberg trials, Eichmann, Demjanjuk) 

Thirdly, an international criminal court could be utilised. (Nuremberg IMT, Tokyo, ICTY, ICTR and the 

ICC) 

The latest innovation is the advent of hybrid criminal courts that combines elements of both 

domestic and international courts, although such trials have so far been conducted in the state 

where the violations took place. (Extraordinary Chambers in the Courts of Cambodia (not yet 

operational)) 

Domestic Courts 

The main legal requirement is that the state must have enacted a statute that makes it a crime for a 

person to commit the international crime in question even when it is carried out overseas.  

Note that this statute will comply with IL as universal jurisdiction attaches to all international crimes.  

Of course, the state must also have the political will to want to conduct the trial.  

Often this will involve asking for the extradition of the alleged perpetrator from either the country 

where the crime occurred or from a third state where that person is living or is on holiday. Thus 

another prerequisite in such situations is generally there will also have to be an extradition 

agreement between the states involved. 

The advantages to using domestic courts are: 

• access to evidence is easy 

• the trial should have a psychological and deterrent effect on the population 

• relatively cheap and easy to institute 

• no language difficulties 

• there will be no problems with jurisdiction (territoriality and nationality will apply in most 

situations) 

Some disadvantages are: 

• states are often reluctant to prosecute as it may have been complicit in the crimes 

(Cambodia may be an example of this) 
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• will the judiciary and the criminal justice system be fair and effective? Note the authors’ four 

requirements of a fair criminal justice system. 

• politics may be likely to get in the way of justice  

• definitions of international crimes prosecuted may well be different to the definition under 

IL, which undermines a workable system of international criminal law 

Foreign Courts 

The requirements for foreign courts are essentially the same as domestic courts (after all, they are 

foreign domestic courts).  

While most of the human rights community has applauded this trend of using foreign courts as a 

step in the direction of accountability and ‘global’ justice, others are concerned that these 

procedures will be used as political weapons, thus undermining the perceived objectiveness of 

international criminal law. 

The ICJ has said that serving Heads of State and other high-ranking government officials will have 

immunity from prosecution in foreign courts. Democratic Republic of Congo v Belgium (2002) 

But this reasoning did not necessarily extend to former Heads of State and other high-ranking 

government officials. 

Not surprisingly, many such people are becoming very concerned at the threat to arrest them when 

they travel overseas. For example, former US Secretary of State Henry Kissinger, himself the subject 

of a number of investigations around the world, has argued in a detailed article that Pinochet’s 

detention sets a dangerous precedent. 

International Courts 

The requirements of an international court differ from court to court – especially the requirements 

for their establishment (which may come about due to the conclusion of an armed conflict, by 

UN/UNSC resolution, or through an international treaty). The rules governing each court will 

normally be specified in its charter or founding statute. 

The advantages to international courts are: 

• they may represent the only option in some circumstances 

• they promote justice and deterrence 

• they contribute to the clarification and development of international criminal law 

• by not allowing defences based on sovereign immunity, they remove the criticisms of 

subjecting existing or former Heads of State and other high ranking officials to international 

criminal liability (see above for the controversies regarding the use of ‘foreign’ courts) 

• they are less selective and less overtly political on who they prosecute; leaders of all sides to 

a conflict can be subject to prosecution. 

• they are more likely to ensure that defendant’s rights are respected 
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• the selection of judges seems fairer 

• they tend to define crimes more clearly and in accordance with commonly accepted 

definitions than domestic courts might 

Some disadvantages are: 

• they tend to be very cumbersome, expensive, and trials seem to take a long time 

• in the case of the ICC, states may not consent to its jurisdiction (see Topic 10) 

• access to evidence will tend to be more difficult for both defence and prosecution 

• vital evidence will often be dependant on the cooperation of the state where the accused 

comes from, and such cooperation may not be forthcoming 

• they may have difficulty in enforcing their orders (eg. Arrest warrants) 

• they are often plagued with logistical and administrative problems 

• they may create difficulties where alternatives to prosecution are being contemplated by 

states ‘in transition’ 

• they may impede diplomatic solutions to ongoing conflict situations 

• language difficulties are more likely to be encountered 

In the case of the ICC – see Topic 10. 

Hybrid Courts 

One recent innovation that attempts to utilise the best aspects of both domestic and international 

criminal courts, whilst minimising the disadvantages of each, is the hybrid or ‘mixed’ criminal court. 

The difference is that although domestic courts might utilise international law in their applicable law, 

they do not have ‘national and international elements … embodied in the organization, structure, 

and functioning of the Court systems, in the criminal procedures employed. 

The main point is that these hybrid courts aim not to be perceived by the local population as the 

external imposition of international justice. This is shown by the fact that the courts are still located 

in the states where the violations took place; the state involved has ownership of the process and 

the courts are part of the national judiciary or linked to it (by ‘integrating and co-opting the national 

criminal justice systems into the process of dealing with international crimes’). Finally, the 

prosecution of specific crimes of relevance to the local situation (eg. the special situation of child 

combatants in Sierra Leone), were able to be added to the core international crimes. 

They are also able to provide some of the things local courts cannot provide – infrastructure, proper 

administration of justice, international experience and expertise. 
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The Primary Non-Prosecutorial Option - Investigatory or Truth 

Commissions 

The South African TRC has been the largest, most publicised, and most controversial such 

Commission to date (see Topic 5). 

It is not the only one, however, and there are several common and important characteristics. 

Some commonly cited characteristics are known as Hayner’s criteria, which are that they focus on 

the past, do not concentrate only on one event, exist only temporarily, and have authority from its 

sponsor.  

Of course, this is only one author’s opinion, and other characteristics that have also been mentioned 

in the literature. For example, others say that they promote reconciliation, are especially attuned to 

the needs of victims, provide official acknowledgment, are a restorative justice mechanism, and they 

generally will issue an authoritative report that provides an outline of essential reforms. 

Such Commissions have mainly come about ‘at a transition point in a society’, either as part of a 

negotiated settlement (as in South Africa), or as a means by which an incoming government decides 

to deal with its past (as in Argentina and Chile). They have been mainly established by the new 

government, either directly by the executive, or by means of legislation.  

It is also possible for international organisations (such as the UN in the case of El Salvador), non-

governmental organisations, and even political parties (the ANC in South Africa created two) to also 

sponsor them. International contributions are particularly important where the new government has 

no resources, and thus can also bring greater neutrality, support, security and international 

attention to the Commission. 

Commissioners themselves encompass a broad range of people, including lawyers, human rights 

activists and many others. Foreigners bring other perspectives to a Commission, and perhaps greater 

neutrality, authority, international credibility and expertise. On the other hand domestic members 

tend to have a greater understanding of the local history, culture and other relevant factors. They 

also ensure that the Commission is not tainted by accusations of foreign interference or control. 

Overall a Commission’s success does very much depend upon ‘the independence, stature and moral 

authority of its members’. For example, the choice of Desmond Tutu to be the Chairperson of the 

TRC was a very important factor in whatever success can be attributed to the TRC. 

Commissions also work well in combination with prosecutorial institutions.  

One obvious point of cooperation is for the files of Commissions to be forwarded to prosecutors, 

which would provide valuable information for them to use in prosecutions (as in Argentina). 

Commissions and prosecution departments could swap information with each other, and 

Commissions could use Court records in their work. Also, under the South African TRC system, if a 

perpetrator did not apply for amnesty, or if they did apply but the Commission did not grant it, then 

a criminal trial could ensue (though obviously the amnesty proceeding itself could not be used as 

evidence). 

Advantages and Disadvantages 

Some advantages are: 
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• they establish an official, authoritative, and more complete account of what happened, 

which can educate the public, deter future atrocities and strengthen the rule of law. 

• they are good for victims, as this can be ‘a cathartic and healing psychological balm’ 

• they promote justice 

• they underlie the importance of human rights for the future 

• they can recommend changes that will prevent atrocities in the future – they have a 

significant advisory function 

• they are particularly useful where states in transition have limited resources and/or poor or 

biased criminal justice systems 

• they are (relatively) quick 

Disadvantages: 

• they do not directly punish perpetrators (although many argue that the TRC, for example, 

did provide a form of accountability) 

• they cannot make as authoritative findings concerning alleged perpetrators as a criminal 

court can, due to the latter’s stricter rules of evidence and burdens of proof 

• they can be abused by certain elements and may make some matters worse by, for example, 

exacerbating tensions 

• they do not have an institutional history (although they are starting to get one) and thus 

may lack credibility 

• the most needy states ‘in transition’ are the least likely to have the resources, expertise and 

awareness to properly constitute and conduct a Commission 

Other non-prosecutorial options - Civil Suits, Immigration 

measures and resort to the International Court of Justice and 

regional human rights bodies 

Civil Suits 

America has enacted two pieces of legislation, the Alien Torts Claim Act 1799 & the Torture Victim 

Protection Act 1992. These enable victims/survivors of some international crimes to sue in tort in 

American courts, even though the international crime did not occur in America. 

Some important cases under this legislation include: 

• Filartiga v Pena-Irala (1980) 19 ILM 966, a case concerning torture in South America (see 

Topic 2). 

• Kadic v Karadzic (1995), a case concerning the Bosnian war (see Topic 7). 
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• The UNOCAL case concerning a multinational corporation doing business with the Burmese 

government (see Topic 8). 

Some advantages of such civil suits include: 

• they offer a way of seeking justice by means of an authoritative adjudication (where perhaps 

no other avenue exists) 

• it allows for a documentation of the crime (where perhaps no other avenue exists) 

• any money awarded represents an acknowledgment of the harm caused 

• creates adverse publicity for the perpetrator and those who support them 

• allows victims to take the initiative and have control over the case 

• helps to hound the defendant (and their assets) out of the country 

• lower burden of proof than criminal trials 

Some disadvantages include: 

• often there are evidentiary problems as the court is a long way from the event 

• few states have enacted the type of statutes found in America 

• even if a finding of liability is found, this is not the same as a criminal conviction in terms of 

accountability 

• in many states there will problems of political pressure and lack of independent courts 

• victims/survivors often do not have the resources to conduct the case properly 

• victims/survivors often need to have a lot of emotional strength to proceed 

Immigration Measures against Perpetrators 

These normally take the form of deporting an alleged perpetrator that has deliberately lied when he 

or she obtained their citizenship or their right to live in their state of residence. Again, this is a 

method often used in America (such as in the Demjanjuk case). 

In America, the process of this measure is as follows:  

First, anybody that has obtained American citizenship must be stripped of this citizenship by means 

of denaturalisation proceedings. Concealing a Nazi past has been held to be sufficient grounds for 

such proceedings to succeed. Next, the government must bring deportation proceedings against the 

person, who is now an ‘alien’. 

There are 4 grounds for deportation: 

first where the ‘alien’ has engaged in certain criminal activities or secondly, engaged in fraud or 

misrepresentation. Thirdly, where their presence in America will have adverse foreign policy effects, 

and finally, where they have been affiliated with certain prescribed organisations (particularly any 

Communist party). 
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Some advantages of this method include: 

• can bring a sense of justice by exposing the perpetrator 

• no time limits 

• lower standard of proof than criminal trials 

• deprives perpetrators of their haven and may force them to a state where they will be 

subject to a criminal trial 

• protects the integrity of the citizenship of the deporting state 

Some disadvantages are: 

• not the same as a criminal conviction in terms of accountability 

• difficulties in tracking down perpetrators 

• there are often political barriers 

• gathering of evidence problematic as the court is likely to be a long way from alleged crimes 

and often much time has elapsed 

• where do you send the perpetrator? What if the only state that would accept them does not 

have a fair criminal justice system? 

• the individual accused person is free to leave the state anytime before a final deportation 

decision is handed down 

• in general, a complex and slow mechanism 

International Court of Justice and regional human rights bodies 

It is important to understand that these bodies are not criminal courts, and do not have jurisdiction 

over individuals, but are more geared towards deciding on state responsibility for violations of IL. 

Advantages to this process include: 

The judgments place pressure on the state involved to comply with IL 

• The case can establish an authoritative factual record and adjudicate state responsibility 

• Psychological satisfaction for victims/survivors 

• Cases may lead to the development of IL in general, and the three branches of IL this unit 

concerns (see Topic 1) in particular 

• Can initiate cases quickly 

• There is no need to apprehend offenders for a case to proceed 

• Civil burden of proof only 
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Disadvantages include: 

• there is no prosecution and again it is not the same as a criminal conviction in terms of 

accountability 

• convoluted and abstract nature of the judgments 

• delays 

• interpretations of IL by such bodies tends to be conservative 

• there is no guarantee a state would comply with the ruling 

• procedures and rules of evidence of such courts often complex 

• ICJ’s jurisdictional rules are complex and most states do not agree to its jurisdiction 

• Courts can only hear actual and ongoing disputes (violations may have ended) 

• The desire to ensure that international relationships are not broken means that most states 

are not interested in taking another state to such courts 

From a practicality point of view, such bodies are best used in an adjunct to other measures. 

Eastern European type approaches: Lustration and related actions 

A lustration is the removal of certain categories of people from public office (or the military) and/or 

removing their benefits, often said to have a ‘purification’ effect on society. Its main justification is 

that ‘the continued presence and exercise of power by people who participated in the regime of 

atrocity’ is highly problematic for the future of a transitional society (as in the case of Jeffrey 

Benzien, who was granted amnesty by the TRC). 

There are several problems with this method.  

First, as has been a constant criticism of many lustration programs in Eastern Europe, it can be done 

without sufficient due process. Secondly, there is the difficulty of precisely identifying who should be 

removed or barred from government posts. Thirdly, what were unacceptable levels of ‘commission, 

omission, or complicity’ for the perpetrator to be subject to lustration? 
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Topic 10 – The International Criminal Court 

The history of the quest for a permanent International Criminal 

Court (‘ICC’) 

The Statute of the ICC has just recently received sufficient ratifications (60 or more) for it to trigger 

the establishment of the ICC under article 126. The ICC thus entered into force on 1st July 2002. This 

represents a huge historical and psychological victory for the proponents of such an institution, who 

include international criminal lawyers, human rights advocates, non-governmental organisations 

(‘NGOs’), and others who feel strongly that an ICC is the ultimate normative and educational 

mechanism to prevent and punish those who commit international crimes. 

The quest for a permanent ICC has in fact been a long one. The first time an ICC was ever proposed 

was 1874, and it was discussed further at the 1899 Hague Peace Conference. The aftermath of WWI 

again saw the concept being raised, and in 1926 the International Law Association produced the first 

draft statute for an ICC, which was followed up by a Draft Convention against Terrorism in 1935 that 

included another draft statute for an ICC. 

The International Law Commission (‘ILC’), which took over from the International Law Association 

after the UN came into existence, has been central to drafting the modern ICC Statute and model. 

The ILC is a body made up of experts in IL. 

The factors that led to agreement in Rome to establish an ICC, and 

why do we need an ICC? 

Commentators see several factors leading to the final adoption of the ICC, allowing the idea to finally 

become reality.  

Bassiouni first points to the changed political environment, resulting in greater international 

cooperation on a broad range of issues, including the need to take action in the face of violations of 

international humanitarian law in the former Yugoslavia. Secondly, he points to the change in 

attitude of many states who he claims were ‘shocked .. out of *their+ complacency’ because of the 

events in Yugoslavia and Rwanda. Thirdly, he argues that the precedents of the ICTY and ICTR were 

critical in showing that international criminal law could work in practice. Finally, he refers to the 

important role and rising influence of international civil society. 

But why do we need an ICC? 

Bassiouni refers to a combination of humanistic values and policy considerations. He argues that 

without such a judicial institution, the international community ‘cannot create conditions and 

outcomes of order, lawfulness, rectitude, redress, prevention, justice and peace.’ Even though the 

existence of an ICC is not necessarily a guarantee of such important matters, without one there is no 

chance of these outcomes occurring. He further argues that the transfer of the venue for a conflict 

from the battlefield to a courtroom ‘helps freeze the harmful consequences of conflict’ that 

hopefully can help to end the violence. The ICC becomes ‘a necessary … even an indispensable 

mechanism which can contribute to ending conflicts, restoring order, bringing about peace and 

preserving it’. 
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The main purposes of the ICC are to provide justice, redress for victims, record history, reinforce 

social values, strengthen individual rectitude, educate present and future generations and deter and 

prevent future international criminality. 

The main issues at the 1998 Rome Conference 

While there was a vast array of issues that were in need of resolution prior to the Rome Conference 

(despite the successful PrepComs in the years preceding), to a large extent the majority of the issues 

came down to differences of opinion between two ‘sides’ at Rome.  

On one side were a number of the world’s powerful states, particularly the USA, France and China, 

who wished to preserve state sovereignty as much as possible, as well as the power of the Security 

Council to control prosecutions.  

On the other side were the more middle to smaller states, led by the group of ‘like-minded’ states, 

who wanted a strong and effective ICC that would not be subject to great power vetoes and could 

operate with minimum of political interference. 

This is not to suggest that there were not differences within each of these groups – clearly there 

were, and multilateral negotiations amongst so many nations are always bound to be complex, 

involving shifting alliances and unlikely partnerships. 

The two groups different on many matters, but some of the key points were: 

Complementarity – this principle implies that national courts are to be complimentary to the ICC, 

and it is only where the national court system breaks down should the ICC step in. While there was 

general agreement on this principle, there were differences over the amount of deference that 

should be accorded to national courts. The issue that emerged was that the powerful states did not 

want the ICC to sit in judgment on the performance or ‘effectiveness’ of national courts, whereas the 

‘like-minded group’ wanted the ICC to be able to determine whether the national courts were acting 

properly. 

Trigger mechanisms – this issue concerned how the ICC obtains jurisdiction over a particular case. 

The powerful states wanted a system that relied on state consent to the jurisdiction of the ICC, 

whereas the ‘like-minded group’ wanted the ICC to have inherent jurisdiction over all the crimes that 

the court was to have jurisdiction over. 

Role of the Security Council – here the issue was the relationship between the UN Security Council 

and the ICC. All states agreed that the Security Council should have the power to refer situations to 

the ICC when acting under its powers in Chapter VII of the Charter. The powerful states, however, 

argued that there be no prosecution by the ICC while the Security Council was dealing with the 

matter, and until the Security Council had made a determination that an ‘act of aggression’ had 

occurred. In simple terms, this meant that the Security Council would control which prosecutions 

were to be brought. On the other hand, the ‘like-minded group’ did not desire the Security Council 

to have this control, and preferred the ICC to thus be more independent of the major powers. 

Power of the prosecutor – the main issue here is to what extent will the Prosecutor of the ICC be 

able to operate on his or her own initiative? Not surprisingly, the powerful states wanted a 
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Prosecutor that could not act on their own initiative, whereas the ‘like-minded group’ preferred a 

Prosecutor that could act ‘ex officio’ – in the absence of a complaint from a state party and the 

Security Council. 

Various procedural issues – such as the rights of accused persons and of victims and witnesses. In 

fact, there was less disagreement in general concerning many of these issues, and this was one area 

where two opposing ‘camps’ did not appear to emerge. 

Analysis of the ICC Statute Part I – overview, organs, jurisdiction, 

admissibility and applicable law 

The ICC will operate under the principle of complementarity with national courts, only taking over 

from national courts when it holds that the national courts are ‘unable or unwilling’ to exert 

jurisdiction. 

 

Comparatively, both the ICTY and ICTR have primacy over the national courts of the former 

Yugoslavia and Rwanda respectively.  

Similarly, the ICTY and ICTR are stronger courts as they were created by the Security Council, thus 

meaning that all states are bound under IL to obey the rulings of these Courts. This is in contrast to 
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the ICC, which has been created under a multilateral Treaty, and generally speaking only parties to a 

Treaty are bound by the terms of the Treaty 

Organs 

Three important organs are the Office of the Prosecutor, the Registry and the Court.  

Another important organ is the Assembly of State Parties, which consists of one representative per 

state party, and is the political body that provides management oversight over the ICC’s operations. 

 

 

There will be 18 judges altogether. 

Note that most (but not all) judges must either have competence in criminal law and procedure or 

international law. 

Other requirements for Judges: 
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The Court itself has 3 divisions - a Pre-Trial Division that decides many pre-trial procedural issues and 

also has the important function of confirming any charges to be laid that originate from the 

Prosecutor (see below); a Trial Division and an Appeal Division. 
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The Registry is the administrative organ of the ICC and serves as the depository of notifications and 

is the point where communications with states takes place. Note that it also contains the Victims and 

Witnesses Unit. 

Jurisdiction 

Only natural persons who were over 18 at the time the crime was committed may be tried before 

the ICC. Articles 25(1) & 26, ICC Statute 

The ICC has jurisdiction over the crimes of: 

 Genocide (see Topic 6) 

 Crimes against Humanity (see Topic 4) 

 War crimes (see Topic 7) 

 and when a definition can be agreed upon, aggression (see Topic 3) 
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Admissibility 

Matters can be referred to the ICC in one of three ways - First, the UN Security Council, acting under 

Chapter VII of the Charter, may refer the situation to the ICC. Secondly, any State Party may refer a 

matter to the Prosecutor, and finally, the Prosecutor may initiate an investigation on their own 

volition (this is called ‘proprio motu’). Article 13, ICC Statute 

 

Applicable Law 

The ICC must apply its Statute as well as two further documents – the Elements of Crimes (see 

Article 9) and the Rules of Procedure and Evidence (see Article 51). Article 21, ICC Statute 

After this, the ICC will apply applicable Treaties and customary rules of IL. 

The ICC may then apply general principles of law, and finally its previous jurisprudence (ie. 

Precedent). 
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Acceptance of Jurisdiction 

Once a state ratifies the ICC Statute it accepts the jurisdiction of the ICC in respect of the four crimes 

the ICC has jurisdiction over (although this is really only three crimes at the moment as aggression 

has not yet been defined). Article 12(1), ICC Statute 

However, there is an ‘opt out’ provision, whereby a state party upon ratification can declare that it 

will not accept the jurisdiction of the ICC for war crimes for a period of seven years after the ICC 

Statute has come into force for that state. Article 124, ICC Statute 

Analysis of the ICC Statute Part II – procedure, judgments and 

overall assessment 

Procedure 

The prosecutor takes into account several factors when deciding on upon whether to proceed with a 

case or not. 

The most important matter for the Prosecutor is for him or her to evaluate the information that has 

been made available to see whether there is sufficient evidence to show that a crime within the 

jurisdiction of the ICC has been committed. Article 53(1), ICC Statute 

For those investigations initiated proprio motu by the Prosecutor, he or she can seek further 

information from states, organs of the United Nations, NGOs or ‘other reliable sources’. 

 Article 15(2), ICC Statute 

On the basis of this evaluation, the prosecutor will decide whether there is a ‘reasonable basis to 

proceed’. 

However, more needs to be done before the case is launched: 

The Prosecutor will still have to determine whether to initiate an investigation by also deciding that 

the case would be admissible. Article 17, ICC Statute 

And that ‘taking into account the gravity of the crime and the interests of victims’ the investigation 

would serve the interests of justice’. Article 53(1), ICC Statute 

Assuming the Prosecutor does then decide to initiate an investigation, he or she must in that case 

notify relevant state parties to give them the chance under the complementarity principle to decide 

to investigate the matter themselves. Article 18, ICC Statute 

Furthermore, if it was a proprio motu investigation, the Prosecutor must then also seek 

authorisation from a Pre-Trial Chamber for him or her to proceed with their investigation. 

 Article 15(3), ICC Statute 

If the prosecutor finds to ‘reasonable basis to proceed’, this is not necessarily the end of the matter. 

First, if the Prosecutor discovers new facts or evidence they can reconsider the matter. Furthermore, 

the Prosecutor must inform a Pre-Trial Chamber of their decision that there is no ‘reasonable basis 

to proceed’, and it is possible for this Chamber to ask the Prosecutor to reconsider their decision, or 

even require the Prosecutor to do so. 

Judgements 

The accused in an ICC trail has several rights including: TB p390-391 
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 trial in the presence of the accused Article 63, ICC Statute 

 presumption of innocence Article 66, ICC Statute 

 rights of the accused Article 67, ICC Statute 

Should an accused plead guilty, the ICC must first determine if the plea was informed, voluntary and 

supported by the facts of the case. Even if the Trial Court finds this to be established, then it still may 

decide whether ‘a more complete presentation of the facts of the case is required in the interests of 

justice, in particular the interests of the victims’. Under these circumstances the Trial Court may 

decide to proceed with the trial as normal, or to request the Prosecutor to present additional 

evidence. Article 65, ICC Statute 

The judges shall attempt to achieve unanimity in their decision, failing which the decision shall be 

taken by a majority of the judges. Article 74(3), ICC Statute 

Should an accused by found guilty, the penalties include - possible sentences are up to 30 years 

imprisonment, or life imprisonment ‘when justified by the extreme gravity of the crime ... ‘, and also 

a fine and forfeiture of proceeds, property and assets. Article 77, ICC Statute 

Overall Assessment 

The ICC draws from both the adversarial and inquisitorial systems. From the inquisitorial system, the 

ICC draws first, the degree of control and supervision over a case that a Pre-Trial Chamber will have, 

which is a common aspect of civil law criminal jurisdictions. Secondly, the lack of juries, which 

typifies civil law systems but not adversarial systems. A third factor is that victims will be able to be 

represented under certain conditions before the ICC, which occurs in civil systems, but certainly is 

not possible under adversarial systems. 

The USA objected to the final resulting statute from the Rome conference. The USA was concerned 

over a number of issues – the main ones being the power of the Prosecutor (probably fuelled by the 

Monica Lewinsky scandal and the powerful Prosecutor of Bill Clinton), the fear of prosecution of US 

personnel while stationed overseas, and the inclusion of the crime of aggression. 

Early work of the ICC 

So far, no actual trials have taken place under the ICC! 

However, the Prosecutors office has been performing work, even if no actual trials have come of it. 

The very first investigation launching by the Office of the Prosecutor was into Northern Uganda, 

which started on 23 June 2004. A prosecution was not launched because the problem is that the 

threat of potential prosecution of rebel leaders may prevent a peace settlement from being agreed 

to, thereby prolonging the war. This clearly involves difficult moral and ethical choices 

Currently the great majority of the prosecutor’s work is from Africa. This may be problematic as it 

could add to perceptions that Africa is a ‘basket case’; and it may also make Africans feel that the ICC 

is a paternalistic institution mainly coming from the West.  

 


